Wil
M1 \4

EUROMED

Project funded by the
European Union

EUROMED JUSTICE lll PROJECT

COMPONENT I:
Access to justice and legal aid

RESEARCH REPORT

“PROCEDURAL SIMPLIFICATION IN THE ENPI
SOUTH PARTNER COUNTRIES”

Bernard MENUT
Expert

Implementediby:

EIPA

Lead Firm




This publication has been produced with the assistance of the European Union. The contents
of this publication are the sole responsibility of EIPA and can in no way be taken to reflect
the views of the European Union

EUROMED JUSTICE III PROJECT — ENPI —2011/-269-912 1



W1/
Yy

EUROMED

Project funded by
the European Union

EUROMED JUSTICE Il PROJECT

ENPI -2011/-269-912

Procedural simplification in the ENPI
South Partner Countries

Presented by
Bernard MENUT

Expert

EUROMED JUSTICE III PROJECT — ENPI —2011/-269-912



Foreword

Since the Barcelona Declaration in 1995, justice has become a key element of Euro-
Mediterranean cooperation, both at the regional and bilateral level. The EU and its
Mediterranean partners have established an effective dialogue that has done much to stimulate
cooperation on legal matters.

Building on the Barcelona acquis, successive Euromed Ministerial Conferences have stressed
at the political level the importance of developing the Euro-Mediterranean partnership in the
justice sector. The framework document adopted by the Ministers of Foreign Affairs in
Valencia in 2002 formally endorsed the idea of a regional programme in the field of justice,
freedom and security.

Following the success of the first two regional programmes launched in the justice sector,
Euromed Justice I (2004-2007) and Euromed Justice II (2008-2011), Euromed Justice III
continues to encourage and facilitate the dialogue between the Euro-Mediterranean partner
countries on issues related to access to justice and legal aid, on the resolution of cross-border
family conflicts and on criminal and penitentiary law. The EU is funding this project with a
budget of € 5 million during the 2012-2014 period.

It is in the framework of the Euromed Justice III project that the present research report on the
procedural simplification in the ENPI South countries has been prepared. It is based on a
detailed survey providing comparative review of the national experiences of the South
Mediterranean countries on procedural simplification.

Procedural simplification is a key requirement for establishing a modern, faster and more
efficient justice system accessible to all the citizens. Ensuring a transparent and fair justice
system, accessible, independent, impartial and open to everyone, is mandatory in order to
establish a functioning democracy, fully respecting human rights and the rule of law.

I am therefore convinced that this research report and the Euromed Justice III Project, as a
whole, do not only help improve the justice system in Europe’s neighbourhood but through
improving the framework of a fair judicial order also contribute towards the reinforcement
and deepening of democracy.

Michael A. Kohler
Director Neighbourhood
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Foreword and methodology

As a result of the recommendations approved during the Working Group meetings on
the component Access to Justice and Legal Aid in the framework of the EuroMed
Justice III Project, the existence of problems of common concern was recognised that
should be solved in order to improve the efficiency of justice in the Euro-
Mediterranean area. Related to this issue simplifying procedures, reducing the
workload and the length of the proceedings and developing a policy aimed at setting a
foreseeable and optimum timeframe for judicial proceedings were identified as some
priorities to be tackled/ in order to improve the efficiency of justice. Following these
recommendations, the EC Directorate-General Development and Cooperation -
EuropeAid included in the Terms of Reference of this project the drawing up a study
on “Access to Justice and Legal Aid in the ENPI South partner countries”.

This Research Report, focused on the procedural simplification in the ENPI South
Countries, contains a comparative review of national experiences of procedural
simplification in the ENPI SPC.

Based on the information provided by the Beneficiary Countries to the Project Team
and to the expert in charge of drawing up the Research Report, Mr Menut, the report
contains an overview of the current situation in the ENPI South region in relation to
the different topics and elements that, once compiled into the Report, are linked to the
idea of simplification.

You will also find from the author a series of recommendations as a result of the
analysis of the information obtained from and of the technical visits carried out in the
ENPI South partner countries that contributed to the development of the Report.

The methodology followed for the elaboration of this Research report was the
following:

a) A first phase consisted in the preparation of a questionnaire drafted by the
expert and the Project Team, that served as a basis to this Report and was
validated by the experts of the participating countries after a first one-day
plenary work meeting that three experts from each ENPI South partner
country were invited to attend.

b) A second phase consisted in the completion of this questionnaire by those
Beneficiary Countries that replied to the questionnaire.

c) A third phase consisted in a one-day technical visit of the expert to each
participating Beneficiary country that accepted and jointly programmed the
visit during the period foreseen to that end in order to follow-up on progress in
replying to the questionnaire and provide clarification on any points raised to
the questionnaire by the local experts; to seek clarification on replies received;
to undertake self-study of legislation, procedures and/or institutions in the
ENPI South partner country in question of relevance for the Research Report
or to get a clear picture and a perfect understanding of the answers to and
information delivered in each questionnaire, and, hence, of the specificities
and peculiar features of each judicial and legal system;

EUROMED JUSTICE I PROJECT — ENPI - 2011/-269-912
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d) A fourth phase was the compilation, by the expert, and the analysis of the
results of the questionnaires and other information obtained during the
technical visits, for the preparation of the Research Report.

e) A fifth phase consisted in the validation meeting with the experts from the
participating Beneficiary countries in order to discuss and validate the content
of the Report.

f) The sixth phase consisted in the elaboration and work on the final Report. In
this sense, we took into consideration the contributions and suggestions
received during the validation meeting and afterwards during the deadline
given in order to receive any written possible comments, suggestions,
corrections or proposals from the participating experts who were involved in
its elaboration. The main idea was to try to guarantee, whenever possible, the
most faithful results obtained from the method applied, which was basically
based on the participation of the experts from the different participating
countries. After that, we finally proceeded to sending the Draft Report to the
DG DEVCO-EuropeAid for prior approval so that it could be presented
afterwards during the Second Regional Conference of the Project to all the
stakeholders and Officials invited to the Conference in view of its wider
dissemination.

We would like to stress one of the most remarkable aspects of this work: the
opportunity to have summarised information with a high informative and comparative
value that allows us, in addition, to have a regional picture of the situation and of the
most important themes tackled in this Report.

These results are not mere abstract ideas. They correspond to the level of information
received and obtained by means of the questionnaires and during the meetings and the
debates held with the participating ENPI South delegations during each meeting.

They reflect what the delegations of the participating ENPI South delegations
considered as appropriate and useful information that cannot be totally exhaustive, but
allows for an analysis based on the possibility to compare the valuable information
presented in order to get a quick picture of the current situation in the region.

Thus, the strengths and weaknesses of the subject tackled, and its regional situation
are highlighted and, in some cases, they allow to see if the progress can be more
complex and difficult or, on the contrary, light and swift. These information and
analysis have to be adapted to the regional context in which they occur. Some
countries have already implemented, partially or totally, some of the advices or
indications contained and others are on their way to achieve them. Regarding the
concrete topic under consideration, the Report allows us to observe some concrete
achievements and to point to some needs and shortages in reference to what we can
consider as a standard situation in the international framework between the EU and
the Beneficiary countries of the Project.

We would like to thank the Directorate-General for Development and Co-operation-
EuropeAid, and more specifically its Unit F-4 and the section on Migration, Justice
and Police, Regional Programmes Neighbourhood, European Commission, as well as
its Team, for their guidance, co-operation and trust put in this study.
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Moreover, we would also like to express our gratitude for his expertise, cooperation,
attitude, professionalism and valuable technical work to Mr Bernard Menut, Main
short-term Expert, who drew up the basic questionnaire and carried out the on-the-
spot technical visits as well as the analysis of the replies to the questionnaire which
were the basis for this Research Report, with the assistance of the technical Team of
the EuroMed Justice III Project and the valuable and key collaboration of the experts
and representatives from the participating ENPI South countries that were implied in
the elaboration of the Report, in coordination with their Ministries of Justice.

Finally, we would like to extend our warmest thanks to all the experts from the ENPI
South Partner Countries who have collaborated in the different meetings and provided
the requested information. It goes without saying that without their valuable support,
deep commitment and endless efforts, this Research Report would not have been
possible.

Andrés Salcedo Velasco,
Team Leader of the Euromed Justice III Project.

José Maria Fernandez Villalobos,
Course Manager of the Euromed Justice III Project.

Dania Samoul,
Co-ordinator of the Euromed Justice III Project.
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Introduction

Procedure is to justice what the backbone is to man. Without it the body cannot stand.
Procedure, whether civil, criminal or administrative, determines the rules of the case
by determining how it is conducted. Without procedure, the process would be
anarchic. Repeated reproaches made against procedure concern its duration,
sluggishness and lack of adaptation to the information and communication
technologies. These reproaches are no doubt partially justified, but it is above all the
use — the poor use — and the misuse of the procedure by certain legal professionals
that lead to the delays observed.

Rather than do without procedure, the idea is to simplify it, without renouncing its
role as protector of the right of the parties in the process. Simplifying also means
adapting procedure to how litigation is evolving, and there is ever more of it. The
appearance of mass litigation (small claims, repetitive claims, consumer credit, etc.)
threaten to asphyxiate the courts that can only escape by using simpler procedures that
consume fewer technical and human resources.

The means available to the legal system are often insufficient for needs and the
growth curve of cases is on the rise, leaving no other choice to those in charge than to
make the best use of means available, and in particular procedure.

The beneficiary countries in this study face the same challenges although their level
of economic development differs. A study of their legal systems and their procedural
practices has revealed the complexities and delays, as well as the good practices that
look to simplifying procedures. The study has helped identify certain key points that
could be the object of procedural adaptation to help deal better with certain litigation.
Furthermore, the experience of several European countries and European legislation
in resolving small claims or uncontested small claims, or even European enforcement
order are certainly pertinent examples and sources of inspiration to help solve the
crisis in the justice sector affecting all the countries in the neighbourhood South. This
has led to twenty-five recommendations (25) made by the author, accompanied by
comments. The impact of the « Arab spring » on the situation of the justice sector in
the countries affected by these political changes could not be measured.

Lastly, international cooperation between the beneficiary countries themselves, and
also with Europe, is dealt with from the judicial point of view. Globalisation has for
some time affected the judiciary and cross border disputes have become frequent,
sometimes giving rise to serious tension, particularly in cases of family litigation.
There is a need to simplify cross border dispute procedures, and this certainly includes
easier recognition, and even automatic recognition, of the judicial decision passed by
another country. This is the approach adopted by Europe and that could serve as a
model for reforms in the beneficiary countries.
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Partner countries in the Study

The beneficiaries in the project are the citizens of the following countries

e La République démocratique d’Algérie e The democratic Republic of Algeria
e La République arabe d’Egypte e The Arab Republic of Egypt,

o [srael o Israel,

e Le Royaume Hachémite de Jordanie e The Hashemite Kingdom of Jordan,
e Le Liban (République Libanaise) e Lebanon (Lebanese Republic)

e LalLybie e Libya,

¢ Le Royaume du Maroc e The Kingdom of Morocco,

e La Palestine e Palestine

e LaRépublique Arabe de Syrie e The Syrian Arab Republic!

e LaRepublique de Tunisie ®  The Republic of Tunisia.

Due to the conflict in Syria and the political events affecting Libya, it was not
possible to conduct the study in these countries. The expert also regrets that Palestine
has not returned part of the questionnaire and despite the many demands made, the
expert could only use incomplete information. Finally, in the light of the political
environment, the expert could not travel to Egypt.

Objectives of the study

The principal objective of the study is to produce a report on the research, containing
a comparative, detailed analysis of the national experiences in simplifying procedures
in the beneficiary countries.

The second objective is to have a thorough understanding of the judicial systems in
the beneficiary countries and to facilitate in depth discussions on the key elements of
the study. Three points are underscored: enforcement orders for uncontested
pecuniary claims, order to pay procedures and those concerning small claims.

The third objective is to identify reform trends and pilot schemes underway in the
member states and beneficiary countries to simplify procedures and to propose
possible approaches and measures to improve and accelerate progress in the
beneficiary countries.

Methodology used for study

The field of research covers civil, commercial, criminal and administrative law as
well as procedural aspects in each of these. The final questionnaire prepared by the
scientific expert in the study, includes 242 questions centred around 11 topics:
1 General data (12)
Organisation of the judiciary (25)
“Judicial time” management (36)
Civil and commercial procedures (82)
Criminal procedures (16)

(U, SN US I 8]

1 According to the terms of reference of the mission “the Syrian Arab Republic: formally it is part of
the project even if there is a partial and temporary suspension of the EuroMed Justice Il project in
terms of Syrian participation”.
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6 Administrative procedures (10)

7 ADR (21)

8 Appeals (9)

9 E-justice or « electronic » justice (10)
10 Executing enforcement orders (13)

11 Cross-border litigation (8)

All of the questions asked aimed to identify applicable legislation, the existence

of simplification measures, best practice, trends and prospects.

At the same time the questionnaire has helped identify the obstacles and sluggishness
of the different systems in judicial procedures in use. It has revealed procedural tools
that aim to simplify and to help the flow of judicial matters in the beneficiary
countries.

The fact is that a more simple form of justice is easier, faster and less costly for
litigants. It is then better understood by the public and therefore respected. It is the
same for those who contribute to implementing justice.

Simplifying procedures means:
e Facilitating the public’s access to justice
Clarifying the circuits of the judiciary and the legibility of justice
Making the work of those legal professionals flow more easily
Easing the costs of justice
Reinforcing the execution of judicial verdicts
Raising the confidence of investors and the economic attractions of the
country

Initially questions were shared with the project team of the Euromed Justice III
Project, and then they were submitted at the preparatory meeting to the
representatives of the countries that met in Paris. At the time of this meeting on 20
April 2012, participants made their comments and suggestions and after discussion
the questionnaire was amended. A final version was submitted to the project team and
then sent to the representatives of the countries in three languages 2.

To help make a comparative analysis and understand how the situation has evolved,
certain general data, as well as data referring to the judiciary in the respective
countries, have been compared to data provided by the study “Access to Justice and
Legal Aid in the Mediterranean Partner Countries” produced in March 2011 within
the framework of the EuroMed Justice II Project.’

A glossary of terms used has been added to the questionnaire to facilitate
comprehension for the partners in the project working in a multi-lingual environment.

The questionnaires were collected from beneficiaries at the time of a field visit
conducted by the expert. This was done on visiting the following countries (7 out of
10), making it possible to check and validate data gathered, as well as their
consistency.

2 English, Arabic, French.
3 http://euromed-justiceii.eu/fr/home/

EUROMED JUSTICE I PROJECT — ENPI - 2011/-269-912 Page 13



Algeria
Israel
Jordan
Lebanon
Morocco
Palestine
Tunisia

In view of the different national currencies involved, we have used for each one the
conversion coefficient for the European Union* into Euro to establish a base for
comparison, even if living standards in the different countries are far from being the
same.

Exchange rate: The amounts expressed in the national legislation of the beneficiary
countries are of course in the currency of the respective country. To facilitate
comparison, we have sometimes used the Euro (€) as a reference currency. We
thought it would be useful to provide the rate of exchange applied and which is the
rate published by the European Union.

Reference
Month June €uros Local Currency
2012
Algeria 10,00 1003,91 DZD
Egypt 10,00 76,4815 EGP
Israel 10,00 48,268 ILS
Jordan 10,00 8,81854 JOD
Lebanon 10,00 18750,3 LBP
Libya 10,00 16,005 LYD
Morocco 10,00 110,48 MAD
Palestine 10,00 48,268 ILS
Syria 10,00 809,05 SYP
Tunisia 10,00 20,133 TND

Source: http://ec,europa,eu/budget/inforeuro/
The figures gathered have been systematically compared with the results of the study
conducted by the CEPEJ®, helping position the beneficiary countries in comparison to
the 47 member states of the Council of Europe, although there we still do not know
the difference in level between States. Similar indicators have been used to facilitate
the analysis.

The study shows national experience in simplifying procedures and in analysing
results in terms of effectiveness compared to the results of research, and in terms of
efficiency compared to the means employed when these are available.
Recommendations are made with a view to simplifying and improving the
effectiveness of procedures used compared to good practice and/or European rules
and experiences.

4 Value August 2012 - Site http://ec.europa.eu/budget/inforeuro/
5 European Judiciary Systems, edition 2012 (data 2010)
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The analysis of the data and their consistency led to preparing a draft-report that could
be put to the beneficiaries for discussion. The final report was drafted taking on board
discussion with beneficiaries.

Calendar of activities

Questionnaire drafted (from 23 March 2012)

Discussion and validation of final questionnaire (Paris 20 April 2012)
Final questionnaire sent to contact points — (from 30 April 2012)
Data collected from contact points — expected completion date for
questionnaires 15 June 2012)

Technical visits to countries (from 10 June 2012)

Data analysis (examination — drafting)

Data validation

Analysis of data consistency

Draft report (Start of December 2012)

Discussion of draft report (11 February 2013)

Final report
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1. General data per country

1.1. Demographic data

These data are essential for an objective comparison between the quantitative
information provided by the representatives of the beneficiary countries. We were
able to detect, on the one hand, that population census is not frequent® in the area, and
on the other that figures provided come from other available information. We decided,
finally, to use the most recent figures provided by the World Bank’.

Table 01: Number of inhabitants

Inhabitants source World Bank

Egypt 82,536.770
Algeria |7 —— 35/980.193
Morocco '1:!__—___—___ 31.951.000
+1

Syria |5 20.820.311

Tunisia f!—"—‘—— 10,673.800

Li bya &, 6.422.772

Jordan f-l:— 6.181.000

Lebanon &’ 4.259.405
=

4,170.000

N

Palestine

20 40 60 80

o

The situation of Lebanon should be clarified. Indeed, according to UNRWA (United
Nations Relief and Works Agency for Palestine Refugees in the Near East), the
number of Palestinian refugees living in Lebanon is estimated at 465,798 refugees on
1*' January 2012. As a result of their presence on the Lebanese territory, Palestinian
refugees depend on the Lebanese judicial system. It is therefore a global population of
more than 4.7 millions inhabitants that should be accounted for.

6 With the exception of Algeria, Egypt and Jordan, that conducted a census in 2011, 2012 and 2012
respectively, other census measures clearly date from much earlier.

7 World Bank source — 2011 data
http://web.worldbank.org/WBSITE/EXTERNAL/ACCUEILEXTN/PAYSEXTN/0,,menuPK:508624~pagePK:
180619~piPK:3001889~theSitePK:411402,00.html#e

With the exception of Palestine, where we used the figure provided by the beneficiary.
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1.2. Economic data

We wanted to look at the quantitative data on the justice sector from the viewpoint of
the global budget in the beneficiary countries to observe the budgetary amount
allocated in these countries to this key sector for the sovereign power of each state.
Within this global budget for justice, we have removed that part of the budget
allocated only to the courts so as to identify the real amount allocated to where justice
is meted out daily.

Not all data were available for the year 2012 so we worked with data available for
20113 reflected in euros, in relation to the population of the country. Without any real
surprise, results show that the States’ dedicate very little from the budget to justice,
and the courts only benefit from a lesser share of this budget. Moreover, these figures
compared with European data!® show a certain gap compared to the European
average, which is around 37 euros per inhabitant.

1.3. Legal data

Codifying the rules of law helps improve an understanding of these rules and also
their transparency. This is why the codification level of the principal rules of law, as
well as rules of procedure, is a pertinent indicator in measuring the capacity to
disseminate the rules of law. The codification level is high in Jordan, Lebanon and
Tunisia. However, the situation in Palestine is worrying because it shows a
considerable delay. In Israel codification is weak and, with the exception of civil law,
no project is planned but the specific nature of law in this country explains its low
codification.

8 Data from the Palestine and Egypt have not been provided.

% Israel and Tunisia allocate respectively 9.07 euros and 12.80 euros per inhabitant to the budget of
Justice, while Lebanon allocates 2.80 euros, Algeria 1.83 euros, Jordan 1.19 euros and Morocco 0.80
euros.

10 CEPEJ Report on European Judicial Systems — Edition 2012 — page 30 Graph 2.6.
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Table 02: Available codified legal data
At the time of drafting this report, the expert had no data concerning Libya and Syria.

Other
Other

Countries /Data
Civil Code
Criminal Code
Mediation code

Adminisirative Code
Family Code and personal statug
Military justice code
Religious afTairs code
Commercial Code
Civil procedural code
Criminal procedural code
Administrative procedural code

Procedural code in military courls
Procedural code in religious courts

Algeria M ] ) M M M ) [
Egypt ol ol [l ol o) || [} [l [} )
Israel =) Currently there is no intention to do so
Jordan ol jaf ) ) ol ) ) ) ol ) ol [}

Lebanon ) [l ) [zl [l ) [zl || | [} [ | [} | [}
Libya

Meorocco jl [} [} | 4] ]

Palestine 5] [5i] 5] [5i] [5i] ] [5] =]

Syria

Tunisia | [} o} | | | jul [} ]

Egypt: There is no religious code but there are laws organizing the religious institutions and
some texts have religious origins.

Tunisia: Consultation of the website of the official Printing Office of the Republic of Tunisia
allowed the author to identify the codes highlighted in yellow in the table. Site available at
http://www.iort.qgov.tn

Further work is required to be able, on the one hand, to codify all rules applicable in a
country, at least the principal codes listed in the table, and, on the other, to facilitate
accessibility.

In fact these codified rules are not easily accessible for a person who does not
command the native language of the country. But few countries have a translation of
these codes in French and/or English, and the work done in Algeria, Morocco and
Tunisia to give access in Arabic and French merits mention. Lebanon is characterized
by a long tradition of publishing legal documents in French (three of the principal
codes — including the Code of Obligations and contracts — were published in French).
Legal professionals communicate easily in French and there is an abundant legal
doctrine in French. Other countries content themselves with only their national
language, and this is regrettable.

Making legal sources available on-line, accessible via the Internet, should raise the
level of the indicator, although certain constraints exist, in that widespread Internet
access is required in the beneficiary country and this access should be free of charge.
The norm should be to have free access to these codified sources. Only Palestine uses
paid access for certain categories of users at the risk of limiting access to basic legal
understanding.
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Rec 01 Make all legislation and codification accessible via the Internet in the
language, or languages, of the countries, and at least in one foreign
language.

Comment: The work of codification should be done by most of the beneficiary
countries so as to make legislation more transparent. Putting laws on-line should
ensure wider accessibility for litigants to this source of law, particularly if access is
free of charge, which is preferable. Publication in a foreign language is required in
view the internationalization of affairs and the consequences for litigation.
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2. Data on organisation of the judiciary per country

2.1. Courts

We have noted a certain similarity in the organisational structure of the judiciary in the
beneficiary countries'!. At the head is the Supreme Court as well the Council of State for
the administrative courts when a country has these'?. These supreme courts are above the
appeal courts, which in their turn cover the courts of first instance, among which we
sometimes find the specialised courts, depending on the jurisdictions allocated to them.

The number of courts per type of jurisdiction depends on the one hand on national
coverage, and on the other on population, and lastly on whether litigation comes under
specialisation or not. In fact certain specific litigation (such as labour disputes) is not
always dealt with in specialised courts.

11 However, certain countries have not been able to provide us with a map of the judiciary to explain
how it is organised.
12 As is the case with Algeria.
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Table 03: Courts per type of jurisdiction
At the time of drafting this report, the expert had no data on Libya and Syria.

g F g z
i g £ ] 2
3 z = & £
2 5 ] 2 ] =
o £ &} 5 =
| Algeria 194 4 38 3 7 ]
26 District couris
| Egypt 8 8 1
441 District courts
25 run by the State
Israel s 14 1 & 5 6
18 recognized by tha
| State
| 2 :
4 Islamic courts of
| Jordan 70 1 appeal 4
4 | Court of Appeal
6 Ecclesiastical courts
| per commumity 1
6 (22 chambers and .
Lebanon R 1 | Council of State 7 | Coust of appeal pes e 6 6 6 12
26 single judges) 145 single judges & conitt
Libya
Moroeeo T0 1 9 1 21 1
Palestine 4 | | per governorate ) 2 |
| Syria
[ 10 Civil courts of
1 Property court appeal
Tunisia 123 and 15 suxiliary | i 1

scats

1 Military court of
appeal
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2.1.1. Algeria®3

Source: Ministry of Justice — Feb. 2013
Formatting by the author

13 We are copying here the map of the judiciary, without the administrative courts.
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Source: Ministry of Justice — Feb. 2013
Formatting by the author
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2.1.2. Egypt

Egypt was not in a position to provide us with a diagram of its organisation of the
judiciary, and it could not provide a map of its courts and tribunals either. Despite the
research done by the author via the Internet, such information did not seem to be
available, not even from the official site of the country’s Ministry of justice at

http://www.moj.gov.eg

2.1.3. Israel

- Structure of Court Systemin Israel - - -

SIpremme CoOrt-
High Court of
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High Labor j
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Source: Ministry of Justice — Feb. 2012
Formatting by the author

2.1.4. Jordan

Jordan was not in a position to provide us with a diagram of its organisation of the
judiciary, and it could not provide a map of its courts and tribunals either. Despite the
research done by the author via the Internet, such information did not seem to be
available, not even from the official site of the country’s Ministry of justice

WWW.MO0]j.2ov.jo
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2.1.5. Lebanon

H Juridictions de I'ordre judiciaire H

LA blé lénidredell d . D@ Procureur aupres
ssemblée pléniére de la Cour de Cassation Neell de la cour de
| Justice cassation ]

Cour de Cassation chambres Civiles Cour de Cassation cour de cassation
et commerciales chambres Criminelles militaire

Cour d’appel pour chacune des
communautés appartenant aux religions : Cour D'appel
musulmane, Chrétienne et israélites

la Cour d'Assises! la cour d'appel

des délits

le tribunal Procureur aupres
militaire de la cour d’appel

(pour les crimes),

Chambre
d'Accusation
pour les Crimes)

Avocat’
general

- juge unique
pour chacune des communautés Premiére répressif
appartenant aux religions :

musulmane, Chrétienne et israélites

Juge unique
militaire

Instance pour les Delits) d'appel

‘ Tribunal de Premiere Instance Tribunal de

juge d'instruction)

Source: Ministry of Justice — September 2012

2.1.6. Morocco

Judicial map - source :

http://www.justice.gov.ma/fr/OrganisationJudiciaire/carte.aspx
Carte judiciaire

Tanger _
01 - Tanger
02 - Tétouan
03 - AlHoceima
04 - Nador
05 - Kénitra
06 - Fés
07 - Taza
08 - Oujda
09 - Rabat

10 - Casablanca
11 - Meknés
12 - El Jadida
13 - Settat

14 - Khouribga
15 - BéniMellal

Agadir

16 - Safi
17 - Marrakech
tribunal de premiére instance 18 - Errachidia
tribunal du commerce —— 19 - Quarzazate
Cour d'appel de Casablanca 3 20 - Agadir
Cour d'appel d'Agadir 3 21 - Ladyoune
Cour d'appel de Fés 3
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2.1.7. Palestine

Map of country and courts (AR)
Source: http://www.courts.gov.ps/details ar.aspx?id=5SpzxJa3807012a5SpzxJ
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2.1.8. Tun

COURDE CASSATION

COURD'APPEL

TUMS

NRBELL

| UEE |

KEF

|

| R |

St

I

EDEAE |

TRIBUNAU D fereNSTANCE

! i ! ¥ ! ¥ ¥ 1 1 ! i L L ! i ! L L ! i i L ! 1 L 1 1
L | o eoneson | ann om0t | o | o | weet [ o | mn | m |woms | s | wenene | won | e | s | weon | e | e | oew Jwoso] s | o | e | e | o |

JUSTICES CONTONALES

T T T S T O S
i % BENARCUR | AR CROMEALY | ZAGOOMN | NABEW | AEERE | EEM WEF | JENDOURA | GELMMA | GAJSANE | SOURGE | GOURGED | NARDUAN | MOMITR | MWW | BRAX | PR | OFM | BDVEOLCD| POELR | (MBED | GUEEEL | MEDEMNE | PACIOUNE
MENEFL | MENEEL DR | R
CARTRACE | CLMRDVE | AAMRUAR LI |TRACHAMENE I“”Hm_. ELFIRE P ﬁ“ﬂ TECCROUNE | CRARDWA | MONTWER | FELY | NOAMEN | ENNFDRA | MARROLT | MAEL | ESCMRN | EEMANA | MAWRER | BETAQW | JELM L WA g
BiRR0 HER & TARMEN | FOUIALEN | QWAFOUR | JeAIA BOUMALA | WONNNE | ELUEW | DATEZT | AGdREE BENOU MRER JERRA
RADDVEEEL | NERM ANDRMER|  BRE | BERRM WERATY TR HERRAR R
TERARKA FERlARA JEaHH (HEREA ERROLER
FOUT A
TRIBUNAL INMOBILIER
[ P ERENE! tod [ 4 |
IE3ERE i | o | e | Lo | wom | wo | o | | o | aws | [ | w | cox |
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2.2. Judges

The judiciary cannot function correctly without judges in sufficient number for the
needs of the country, and these judges must be well trained, competent and integrated.
To be able to compare with European data', we have considered the judge to be
working full time on 1% January 2012.

We found that some judges were not allocated to court duties. Some are “detached”
from the other institutions of the country ', sometimes without a direct link with the
profession of judge. There are many magistrates who are not immediately operational
to provide justice in the courts. We retained the idea of “court magistrates” which lets
us compare with European data!®. The situation is particularly worrying in Palestine
where 33.06% of judges are allocated “outside the court”, which together with a small
number of judges (see table below) has a direct impact on the way cases are dealt
with.

Table 04: Number of judges per 100 000 inhabitants
At the time of drafting the report, the expert had no data concerning Egypt, Libya or Syria.

B Total number of judges per 100 000 inhabitants (Table 7.1 p 153 CEPEJ)

H Number of judges sitting in court per 100 000 inhabitants (Table 7.2 p 155 CEPEJ) -

Average 21.3 in Europe p 156
5 10 15 20 25

Algeria /I S | 1 & q

Egypt [ 1 5 4
Israel ! ! 8.10|

Jordan [ |4 g0
Lebanon /I S |5 6o
Libya | |
Morocco IS I | o5
Palestine _1'53

Syria |

Tunisia |, 7 ()

Europe ! ! ! ! 21,30

Globally results show the number of judges to be lower than the European average,
with significant differences for Palestine and Israel, which are far from European
standards. Of course this has a negative effect on the rate at which court cases are
dealt with and it delays procedures.

4 European judiciary systems, edition 2012, 2010 CEPEJ data, table 7.1 p 153.

15 The number usually remains low, 2% for Lebanon, 3.11% for Algeria, 3.42% for Morocco and
3.96% for Tunisia.

16 European judiciary systems, edition 2012, 2010 CEPEJ data, table 7.2 p 155.
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The use of “non-professional judges”, that is non-remunerated or who simply receive
expenses, is not widespread. Certain countries'’ use this for the specialised courts
(labour, commercial or denominational courts) or as a “back-up force”.

2.3. Officers of the Court

Although the law is the role of the judge, to play the role he must be accompanied,
upstream by those whose job it is to file the claim, but also to represent and defend the
parties, or by those whose job it is to draft contracts or receive commitments. During
the proceedings, the judge is assisted by staff attached to the registry of the court who
manage all the elements in the file, but who also help conduct the different stages of
proceedings. During this stage in the process, the judge may call upon experts pour
des points techniques for technical points that he is not expected to command, as well
as interpreters and translators if the parties do not command the language of the
country where the case is heard. Lastly, downstream of the judicial decision passed by
the court, the judge can benefit from the help of agents one of whose jobs it is to
enforce the judicial decision.

2.3.1. Non-judge court staff

The judiciary is supported mainly by these professionals, whether those assisting the
judge directly, or those with administrative tasks or the technical staff of the court.
We quickly realised that it was technically impossible to distinguish between these
different staff categories and so we considered these staff members as a whole. The
judge should have a support staff in sufficient number to allow him to fulfil his
mission in the best possible conditions, and the litigants should be able to have the
judicial decision on their case quickly.

To be able to compare with European data we considered non-judge staff ' in full-
time equivalent on 1%, January 2012.

17 Algeria in the form of assessors to the judges, Lebanon within the labour courts and denominational
courts. In military tribunals, judge-officers are not remunerated as judges, but as military officers.
18 European judiciary systems, edition 2012, CEPEJ/2010 data, Graph 8.5 p 174.
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Table 05: Number of non-judge staff per 100 000 inhabitants
At the time of drafting the report, the expert had no data concerning Libya and Syria.

Number of non-judge staff per 100 000 inhabitants
0 10 20 30 40 50 60 70 80

Algeria | ——— 5- % |—52,58] 1
Egypt |% e — ] 1 '_- | 6345 |

— ' 1 5213

Israel |% =
Jordan —

|

[ [
64,96 1
[ |

Lebanon :’"7—__—'—"“—_ .: Y s 4 & |
Libya [ . : . |
Morocco |% e 7 ; .;
Palestine |¥===—110,79 | ! E 5 _!
Syria | :. ; '
Tunisia |5 e ! [ 37,45 [ [
Europe |% .- Y . — 71,50 )

The European average is 71.50 per 100 000 inhabitants and none of the beneficiary
countries achieves this figure although Egypt and Jordan are very close. However, we
do note the good results obtained by Algeria, Israel, Lebanon and Tunisia, all of
which are over 50/1000. Palestine admits to being clearly behind this level.

The insufficient number of these staff members, is not compensated by having an
effective information system in the courts, which is essential (Palestine). This
partially explains the delays in dealing with cases, during proceedings and after the
judicial decision has been passed by the court.

2.3.2. Lawyers

In the beneficiary countries the role of the lawyer is both to represent the parties
before the courts, and to bring legal counsel. However, it has been impossible to
distinguish between the lawyers involved in these two activities. The lawyer will
therefore be defined according to the criteria of the Council of Europe'’. One
consistent element is that of the liberal nature of the lawyer in exercising the legal
profession. The data available in Europe?’ indicate an average rate of 127.10 lawyers
per 100 000 inhabitants. The first observation is that there is a considerable disparity
between the beneficiary countries. Compared to the European average, lawyers are

19 “A person qualified and authorised according to the national law to plead and act on behalf of his or
her clients, to engage in the practice of law, to appear before the courts or advise and represent his or
her clients in legal matters”. CEPEJ Rec (2000) 21 on the freedom of exercise of the profession of
lawyer -
https://wcd.coe.int/ViewDoc.jsp?Ref=Rec%282000%2921&Sector=secCM&Language=lanEnglish&Ver
=original&BackColorinternet=eff2fa&BackColorintranet=eff2fa&BackColorLogged=clcbeb

20 “Eyropean Judicial Systems”, 2012 edition, data 2010-CEPEJ, table 12.2 p 324. It should be noted
that the previous 2010 study based on the data provided in 2008 gave the larger figure of 149.5
lawyers per 100 000 inhabitants.
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low in number in Algeria, Tunisia and even lower in Morocco, while in Egypt, the
Lebanon, and particularly Israel, numbers seem higher. But the range and volume of
work in the profession in these three latter countries may explain the large number of
lawyers. Due to a lack of time we could not conduct a study on the relationship that
might exist between the number of professionals and the volume and duration of court
cases, but it would have been interesting to check to see whether a larger number of
professionals did not generate “artificial” litigation in the courts.

Conversely, the lawyers we questioned during our missions all agreed that the
duration of the process is too long, even in Lebanon where the number of lawyers is
sharply above the European average.

At the same time, the lawyers are one in criticising, and in all the countries visited, the
lack of magistrates to deal with the cases for which they are responsible?!. However,
the arguments over the number of magistrates does have a certain pertinence in that
the average number of judges in court is clearly low in all the countries compared to
Europe?. If that is not the case, a solution must be sought in better productivity within
the courts.

21 By way of example on the Lebanon: M. Sleiman Louis LEBBOS an lawyer in Beirut said that it would
be a good idea to “double” the number of magistrates because of the high volume of cases to be
heard (80 cases/hearings), with referrals of 6 months. This suggestion seems to be a « personal »
opinion of its author and it is not shared by the representatives of the Ministry of justice that we met.
2221.3 per 100 000 inhabitants. Source “European Judicial Systems”, 2012 edition, CEPEJ/2010 data, p
156.
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Table 06: Number of lawyers per 100 000 inhabitants

At the time of drafting the report, the expert had no data concerning Libya and Syria. Palestine
provided no information.

Number of lawyers per 100 000 inhabitants

0 100 200 300 400 500 600 700

Algeria 56,93
Egypt
Israel : '

Jordan [T | 156,17 |

Lebanon [T o - 270,51
Libya !

Morocco [T 33,08

Palestine
Syria

Tunisia [T 74,95
Europe [T 127,10

=T 484,63
= ———| 643,86

The lawyer must belong to a professional organisation, organised nationally and/or
regionally®®. The absence of national representation will certainly be prejudicial to the
effectiveness of the profession as well as on the quality of the relationship with the
public authority. This relationship is also important for technical discussions and for
implementing reforms of interest to national representation. In fact, too many
spokespersons can harm the quality of communication between the public authorities
and the professionals.

2.3.3. Bailiffs and enforcement agents

Mainly in charge of enforcing the decisions of the court and other orders that are
enforceable by law, the enforcement agents divide into two models that co-exist in the
beneficiary countries. One is the “budgetary” model in which enforcement agents are
the employees of the State?*, or the “independent” model, in which agents have their
own location outside of the court and are liberal professionals®. The budgetary model
is the larger in the beneficiary countries but no doubt in time we will find the
European trend in which countries look more to the “independent” model?®.

23 National: Algeria, Egypt, Israel, Jordan, Tunisia // Regional: Algeria, Lebanon.
24 On these two concepts, see Vladimir YARKOV head of the department of civil procedure of the
judiciary academy in the State of Ural.
http://www.uihj.com/I-uihj-a-la-conference-internationale-de-saint-petersbourg-6-8-juillet-2010-
1018610.html
25 On the situation in the member state of the Counsel of Europe regarding these two models,
see CEPEJ
European Judiciary Systems, 2012 Edition, 2010 data - Efficacy and quality of justice page 346.
26 Budgetary model: Egypt, Israel, Jordan, Lebanon, Palestine. // Independent model: Algeria, Tunisia,
Morocco.
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Executing court verdicts within a reasonable timeframe?’ is from now on a factor in a
fair trail. To achieve this, countries should have a well-trained, active body of
professionals, as well as a corpus of judicial rules that facilitates easy access to
sources of information on the assets of debtors?® and rapid action in freezing such
assets and accessing them.

In Europe, we found that on average there are twice as many public enforcement
agents as there are private agents®. We might then conclude that private office, when
it exists, seems more effective than the public services This is a criterion for
improving the enforcement of court decisions.

This study shows a disparity in the number of enforcement agents and differences
compared to the European norm. Algeria, Egypt and Lebanon are different in having a
number of enforcement agents far below the norm, which has an impact on the level
of enforcement of court verdicts. Tunisia, however, is close to the European norms
while Israel is above these norms.

The geographic proximity of enforcement agents to litigants with obligations to pay
also contributes to a better understanding of the legal world and therefore to
improving the quality of enforcement.

27 Reasonable timeframe for enforcement — see study « enforcement of court verdicts in Europe»
ordered by the CEPEJ. The enforcement of court decisions is a factor in a fair trial CEDH, Hornsby v.
Greece, judicial decision of 19 March 1997; case Di Pede v. Italy and Zapia v. Italy, judicial decision of
26 September 1996.

28 On this point, see paragraph 10.3 Access to information regarding debtor’s assets.

29 Respectively 8.7 against 3.9 per 100 000 inhabitants - CEPEJ - European judiciary systems 2012
Edition, 2010 data -Efficacy and quality of justice page 350 graph 13.6 ».
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Table 07: Number of enforcement agents per 100 000 inhabitants
At the time of drafting the report, the expert had no data concerning Libya and Syria. Palestine
provided no information.

Number of enforcement agents per 100 000 inhabitants
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Enforcement agents have no national or regional professional organisation, unless
they are private agents. Then they must join®°. As with lawyers, such an obligation is
profitable for both the public authorities and the profession. Since enforcement agents
are civil servants, they may regroup within one or several trade unions, but
sometimes, oddly, they are banned from doing this?!.

2.3.4. Notaries

Although their work sometimes includes certifying signatures, administering evidence
or verifying the legality of documents, the mission of the notary is mainly to ensure
the freedom of consent of parties, giving the legal deed an “authentic” character and
in this way securing contractual relations and limiting disputes.

30 Algeria, Morocco, Tunisia.

31 Lebanon prohibits its civil servants from setting up trade unions of from joining professional
organisations (Decree-Law n° 112 of 1959). The Israel case is interesting because although creating a
trade union is recognised, joining such a trade union is prohibited to the 60 registrars.
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Table 08: Number of notaries per 100 000 inhabitants
At the time of drafting the report, the expert had no data concerning Libya and Syria. Israel and
Palestine provided no information.

Number of notaries per 100 000 inhabitants
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The number of notaries is directly linked to the range and volume of their different
activities. The number of professional notaries in Algeria and Lebanon is close to the
European average *> while Jordan and Morocco are far removed from that average.
Only Tunisia is above the European average.

The status of notaries in the beneficiary countries swings between that of a civil
servant and a private agent controlled by the Ministry of justice®>. They are charged
by the public authority to receive certain deeds and to give them a specific probative
force.

Only when these professionals have private status, whether regionally or nationally,
do they have organised representation. When they are civil servants, they may be
limited in joining professional organisations or trade unions®* and surprisingly in
Israel they are organised by the bar association.

32 |srael was not able to provide the number of notaries it has.

33 Civil servant: Egypt, Palestine // Private agent: Algeria, Lebanon, Morocco, Tunisia. For the status of
notaries within the Counsel of Europe, see CEPEJ — European Judicial Systems, 2012 Edition, 2010 data
— Effectiveness and quality of justice, Table 14.1 page 369.

According to an audit report done in 2007 as part of a finance project conducted by the European
Union, (PAO/SR/MOJ/SPP/SERV/01/2007 Reinforcement of the capabilities of the Ministry of justice —
Support for professionalization), Lebanon had 180 notaries in 2007, 130 of them men and 50 women,
but there were also 226 potential jobs (so that 46 positions are not filled).

34 See Note 31 concerning Lebanon.
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2.3.5. Court translators and interpreters

Actively working to provide an understanding of the proceedings for the parties to the
case, who do not understand the language in which it is being conducted, legal
translators and interpreters are an indispensable link to a fair trial. Moreover, their
role is reinforced in the beneficiary countries in that in many of them several
languages are spoken regularly.

Table 09: Number of court interpreters per professional judge in court
At the time of drafting the report, the expert had no data concerning Libya and Syria. Egypt, Israel,
Jordan, and Palestine provided no information

Number of court interpreters per professional judge in court

Algeria """‘_"_”' = 10,18

Egypt
Israel |

Jordan f | | : .
Lebanon ! }  — 1,89

Libya

Morocco 0,10
Palestine
Syria |
Tunisia [T 0,05 { . ; -
Europe |5 - _ : - = i 11,40

= \" =

Their number is compared in relation to the professional judge in court because it is
during the trial that they intervene most. This also makes it possible to compare with
European data®®. Situations vary greatly in the beneficiary countries because certain
languages are used a great deal in some (Arabic-English-French) and less so in others.
Unfortunately certain countries’® were unable to give any information on this
profession, not because it does not exist, but no doubt because it is badly organised. A
comparison with the European average does not really add much as the need for court
translators and interpreters depends essentially on the “cosmopolitan” nature of the
society in question.

The profession of court translator and interpreter is characterised by its poor internal
organisation’’, and its diversity. Initial and on-going training suffers from this lack of
organisation.

On the whole, courts and/or the Ministry of justice do not seem to have the
instruments to assess the quality of the work done by these professionals, something

35 CEPEJ - European Judicial Systems, 2012 Edition, 2010 data, Effectiveness and quality of justice,
page 387 graph 16.2.

36 Egypt, Israel, Jordan.

37 Only Lebanon has a Central Union of Sworn Translators, and Algeria a national chamber and a
regional chamber for the East and West of the country. www.sworntranslator.org .
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that we feel is regrettable, all the more since having (quality) interpreters available is
one of the indicators (No 45) of the performance of a judicial system according to the
UN: “The United Nations Rule of Law indicators” at
http://www.un.org/en/ruleoflaw/.

2.3.6. Experts

Experts are hired by the parties and/or by the courts according to their technical skills
(assessed and/or assumed). It is unfortunate that certain countries®® cannot give us the
number of experts, either because they do not have statistics on these professions, or
because they only identify some of them.

Specialists in the health care and construction sectors seem to be well covered but this
is not the case with less common specialisations. A lack of experts recognised for
certain subjects is a factor that slows down the court process, and it is also a source of
uncertainty for the judge who does not have the necessary technical knowledge on
such subjects. Comparing with the European situation, as we can see in the graph
below, Lebanon is above the norm with a number of experts four times greater than
the average®’.

38 |srael, Jordan. Palestine only carries out a census on forensic experts
39 CEPEJ - European Judicial Systems, 2012 Edition, 2010 data, Effectiveness and quality of justice,
page 382 graph 15.4. By way of information, Turkey has 17.3 experts per judge.
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Table 10: Number of experts per professional judge in court
At the time of drafting the report, the expert had no data concerning Libya and Syria. Israel, Jordan, and
Palestine provided no information.

Number of legal experts per professional judge in court
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Europe

As several spokespersons in the beneficiary countries pointed out to us, expertise is a
key factor in the management of court time. It is the same case in Europe where
expertise is often a factor that holds up a case and adds to the cost of proceedings. In
the beneficiary countries we found that the profession of expert is characterised by its
diversity, the variety of its missions and also by its individualism and lack of
representative structures.

It seems indispensable to implement a protocol for hiring experts in each beneficiary
country, provide obligatory on-going training, over a stipulated, approved period,
provide decent compensation and lastly assess the quality of the service provided.

The diversity of the profession of expert partly explains the lack of a structured
professional organisation that would act as spokesman with the Ministry of justice and
regroup all experts. Groups of experts, when they exist, seem marginal and they
operate on a voluntary basis at specialisation level, as is the case in Lebanon and in
Tunisia*.

40 |In Lebanon chartered accountants, translators, property evaluators and experts on traffic are
grouped in a union http://www.synexperts.com

http://www.sworntranslator.org/fag.php

http://www.lacpa.org.lb

Tunisia: The profession of expert is regulated by Law 61 of 23 June 1993 and Law 33 of 21 June 2010.
Experts have a national organisation: the association of Tunisian experts.
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2.3.7. Conciliators

The beneficiary countries were unable to provide quantitative data on conciliators. We
wanted to see from this factor the absence of, or poor use of, this alternative in
resolving disputes*! and also the fact that this service, when it exists, is sometimes
provided by the judge*. In this, the beneficiary countries differ little from the member
states of the Council of Europe®.

2.3.8. Mediators

The mediator can be an individual or a company, which is the solution chosen by
Algeria* or Israel. The number of mediators in the beneficiary countries shows

that as in Europe*® mediation is more active in concentrating, not surprisingly on
family disputes.

Jordan, and even more Egypt have a relatively small number of mediators*® while
Algeria claims the large number of 2, 212. For its part, Morocco institutionalised
conventional mediation in its Code of civil procedure (Articles 327-55 to 327-69).

It seems from our enquiry that the possible fields for mediation could be enlarged
and/or taken further and that new public and private mediators could be hired to meet
needs and lighten the workload of the courts. Unfortunately, the profession is for the
time being not organised in the countries that have mediators.

41 |n this sense, see under ADR’s, conciliation, paragraph 7.2 Alternative methods used.

42 Algeria, Morocco, Tunisia.

43 34 countries out of 47 use conciliation. Source CEPEJ - European Judicial Systems, 2012 Edition,
2010 data, Effectiveness and quality of justice, page 150 paragraph 6.3.

44 Code of Civil and Administrative Procedure — Art 994 and following.

4 CEPEJ - European Judicial Systems, 2012 Edition, 2010 data, Effectiveness and quality of justice,
pages 139 and following. Israel, Palestine and Tunisia have not provided figures but recognise the
existence of these professionals

46 Egypt: 750 judges mediators assisted by 82 employees - Jordan: 25 court mediators and 103 private
mediators.
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Table 11: Number of mediators per 100 000 inhabitants
At the time of drafting the report, the expert had no data concerning Libya and Syria. Israel, Jordan and
Palestine provided no information, while no data was available for Tunisia.
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2.3.9. Arbitrators

With the exception of Egypt (544 arbitrators) and Lebanon (47 arbitrators), the
beneficiary countries have not been able to provide the number of arbitrators in their
countries. This makes a quantitative comparison with Europe difficult’. Consulting
the web sites of “arbitration centres/chambers” in the countries that have these*® does
not provide data that can actually be used either. Although arbitration seems to be
developing in the beneficiary countries, to judge by the creation of dedicated
structures, it still has only a marginal effect in dealing with disputes. There is still
room for further development of arbitration in the beneficiary countries even if by its
nature this alternative dispute resolution measure seems dedicated to well targeted
litigants ready to pay the price of arbitration.

47 40 countries out of 47 use arbitration according to the CEPEJ Study - European Judicial Systems,
2012 Edition, 2010 data, Effectiveness and quality of justice, page 140 Table 6.2. (N.B In paragraph 6.3
of the CEPEJ study, page 150, it does refer to 39 States. The difference is a minor one.)

48 Egypt, Jordan, Palestine, Lebanon, Tunisia.
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2.4. Legal statistics

Existence of a statistics service: The Ministries of justice in the beneficiary countries
should be able to have the backing of reliable quantitative data, which are detailed and
up-to-date. We found that with the exception of Palestine, countries have a service,
whether integrated or not in the Ministry of justice, that collects, processes, arranges
and publishes court statistics. The importance attached to these services can be
measured by their place in the ministry’s organisational chart, the extent of its
activities or even by the human resources that it has. Therefore in Tunisia, the “Office
of studies, planning and programming” (Bureau des Etudes de la Planification et de
la Programmation - BEPP) is a structure attached to the office of the Minister and the
Lebanese service has 4 programmes and 23 employees.

Data collection: It is still too often done manually on paper and from records that
have also been compiled manually, collected generally on a monthly basis .
Automated collection is only a reality in Egypt, Jordan and Palestine, which is
certainly a good practice to adopt. We suggest that automated collection become a
priority so that the court authorities can have error-free data available in real time.
However, it should also be said that this automation is interdependent on the
information system used in the courts>.

Accessibility of results: After the coding and processing phase, data are available for
use in the preparation of results. The tendency in the beneficiary countries is to allow
the public free, non-paid access to statistics or to certain statistics. However, Lebanon
is different in limiting access to court statistics®!. Results are usually published in a
report with varying frequency (monthly in Egypt, six-monthly in Israel and more
generally annual) — initially produced on paper but which tends to be available
electronically™

Harmonisation required: The Ministries of justice in the beneficiary countries
should be able to collect, at least, data similar to that of the CEPEJ>?, process them
and compare the results with the European reference study. The comparative study
using a format modelled on that of the CEPEJ, becomes a strong stimulant to
improving the effectiveness and quality of justice as we have observed it for the past
ten or so years in Europe.

49 Egypt, Algeria, Jordan, Lebanon, Morocco, Tunisia.

50 We will see later on — paragraph 3.6.2 Current means and those planned for capacity building
“Communication and information system” — that effective information systems are often missing.

51 Lebanon: the Ministry of justice, the supreme council of the magistrates and court inspection.

52 Algeria, Egypt, Israel, Jordan, Palestine. In Israel it can be consulted on the site www.court.gov.il
and in Jordan on the site www.jc.jo .

53 CEPEJ - European Judicial Systems, 2012 Edition, 2010 data, Effectiveness and quality of justice.
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Rec 02 Implement an evaluation process in the Ministry of justice to
determine the effectiveness and quality of justice.

Comment: Comparing with the performance of other judiciary systems turns out to
be indispensable in that it helps to standardise the judiciary of a country. An
evaluation or assessment system that is authoritative - that used by the CEPE] -
would be highly profitable for the beneficiary countries, and implementing such a
system would help assess the effectiveness and quality of justice inspired by the
work done by the CEPE]. As this has been the case with the work done by the CEPE]
on this topic, it would be a powerful spur in improving the performance of justice.
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3. “Judicial time” management

The right to a fair trial that is asserted both in the International Covenant on Civil and
Political Rights (art 14) and in article 6 of the European Convention on Human Rights
is also the right to a reasonable timeframe as underscored many times in the case-law
of the Court of Strasbourg. Judicial time includes the time for proceedings and the
trial, as well as time for enforcing the judicial decision reached. However, in this
study, we are focussing on the time for the proceedings and the trial. The “judicial
time” and its control in the beneficiary countries should make a comparison possible
between their situations and European guidelines and, notably, the recommendations
made by the SATURN Centre>* set up by the CEPEJ®>. To this end the questionnaire
sent to the beneficiary countries used the indicators®® identified by the SATURN
Centre and the checklist established by it’.

The UN considers that “undue” delays are an indicator of the rule of law, in particular
regarding effectiveness and efficiency (No52) of a judicial system: “The United
Nations Rule of Law indicators” at http://www.un.org/en/ruleoflaw/.

3.1. Transparency and foreseeability

Foreseeability: The timeframe of proceedings should, to the extent possible, be
determined in advance, allowing the litigant to assess the time required for the
process. The beneficiary countries have almost unanimously replied that this is not the
case. Only Algeria considers that the litigant can forecast the time his case will take
by referring to the statistics on the timeframe required to deal with other similar cases.
We do not think that a litigant will necessarily adopt this approach. It is more likely,
from the statistics published>®, that the litigant will struggle to find information that he
can really use to determine the duration of the proceedings he intends to bring, or to
which he is summoned. There again his choice is no doubt none too clear because he
cannot know the foreseeable duration of the case. The facts must be faced; the litigant
therefore takes a leap into the unknown and unforeseeable.

On the other hand, fast procedures are globally identifiable to litigants and their
counsel. Also, more than an exact duration, it is the speed that seems to be the
determining factor in the choice of procedure, when the case can be included in the
field of application of these accelerated procedures. We also find that the latter appear
on the whole to be simple to implement, a criterion that is also a determining factor in
the choice.

% The SATURN Centre is responsible for collecting the information needed to understand the time
required for court proceedings in the member states sufficiently well to allow them to implement
policies to prevent the violation of the right to a fair trial within a reasonable time protected by Article
6 of the European Convention on Human Rights.

55 http://www.coe.int/t/dghl/cooperation/cepej/Delais/default en.asp

56 On these indicators, see “time management indicators” — CEPEJ — Council of Europe — SATURN
GROUP Judicial time management - Annex |

57 Time management indicators Check-list - Source Council of Europe - CEPEJ — SATURN Group
https://wcd.coe.int/ViewDoc.jsp?Ref=CEPEJ%282005%29128&Sector=secDGHL&Language=lanEnglish
&Ver=rev&BackColorinternet=eff2fa&BackColorintranet=eff2fa&BackColorLogged=clcbeb

58 See paragraph 2.4.
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Information: During the course of proceedings, information to the parties does not
come systematically as events evolve, and this can have an effect on the duration of
proceedings. When it exists, information comes either from a hearing or from a
remote follow-up in the case via a dedicated website. The solution used sometimes
requires a personal notification®”.

Apart from the means used, the beneficiary countries should ensure that such
information exists, that it is quality information and that it is brought to the case
sufficiently in time so that the person concerned can adequately ensure his defence.

3.2. Optimum length

Reasonable time: Article 6-1 of the ECHR underscores the “reasonable time” that
should be attached to all proceedings, a concept that applies from the examination
stage to the trial itself and also to the enforcement of the judicial decision. The
“reasonable time” is not formally quantified even if the case law of the European
court outlines it. Although proceedings should not take too long, they should also not
be too fast, if this restricts the rights of litigants. The total duration of the proceedings
should be adequate for the complexity of the case from its institution until the judicial
decision is passed.

Optimum length: The concept of “optimum length” found in the guidelines of the
SATURN Centre on “judicial time management™ tends in particular to say that
“Particular attention should be given to the appropriateness of the total length of
proceedings, from the ingtitution of proceedings to the final satisfaction of the aims
that the users wanted to obtain through judicial process’. According to the guidelines
of the SATURN Centre, optimum and foreseeable length of proceedings®' should be
within the responsibility of all institutions and persons who participate in the design,
regulation, planning and conduct of judicial proceedings, in particular by taking into
account ethical rules.

We found during interviews in the beneficiary countries that the concept is not taken
into account for the time being. When it is, it should help plan an optimum length of
time for judicial proceedings according to the type of case or proceedings, and
according to the nature of the court, not including exceptional behaviour on the part of
litigants. This reference will be highly useful for magistrates, litigants and their
counsel, by allowing each one to identify excessive disparities in the length of time
taken to deal with similar cases.

%9 Communication at the hearing in Algeria, in Morocco and in Lebanon — By letter: Egypt, Morocco —
Rapid courier service: Jordan and for an example, see www.aramex.com. - Website: Algeria — Personal
service delivery by an officer of the court — Art 501 to 507 of the Code of Civil Procedure in Lebanon

60 Guidelines adopted by the CEPEJ at its 12th. Plenary meeting on 10 and 11 December 2008 -
www.coe.int/cepej

61 See the Framework Programme: "A new objective for judicial systems: the processing of each case
within an optimum and foreseeable timeframe" (CEPEJ (2004) 19Rev2) and "CEPEJ Studies No3:
Length of court proceedings in the member states of the Council of Europe based on the case law of
the European Court of Human Rights" (F. Calvez — The Council of Europe Publishing), available at
www.coe.int/cepe;j.
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Poor follow-up and evaluation instruments: Israel, Lebanon and Tunisia®® have
implemented a follow-up on the length of time taken for court proceedings. This is a
positive approach, and these experiences are worth following to ensure the
coordination, surveillance and assessment of measures taken to improve the
management of “judicial time”. On the whole, currently in these beneficiary countries
it is impossible to identify trends, anticipate change and prevent problems relating to
the length of “judicial time” and proceedings. The need for a quality data collection
system® is once again emphasised in order to quickly provide detailed statistics on
the length of time proceedings take at a general level and to identify individual cases
that give rise to excessive or unreasonable delays.

3.3. Flexibility

Flexibility is an essential factor in managing “judicial time”, and it should be adapted
to litigant needs. It is not a question of making ‘“made-to-measure” justice but
“flexible” justice able to respond to the specific needs of the parties involved — among
other factors, urgency, vulnerability or the complexity of the case. The beneficiary
countries say they have measures to provide such flexibility in managing “judicial
time”. These measures adopted by the judge®, most often at the initiative of the
parties, seem to earn consensus and ensure the necessary flexibility.

However we suggest that countries ensure assessment of compliance with, and the
pertinence of, the length of time for proceedings as laid down by law. In fact, the
judge regularly extending the length of time, even if at the initiative of the parties, is a
sign that rules and practical needs are not well adapted.

3.4. Collaboration from all parties

Shortcomings: All parties, whether the litigants or their representatives, but also the
judges, registrars and experts, should collaborate in “good faith” in managing
“judicial time”.

En from proceedings in the tribunals and courts, essentially it is the judges and court
administration that takes part in determining, estimating, planning and organising time
management for cases (e.g. case schedule, division of tasks). On the other hand,
during proceedings, the parties and their representatives are invited to take a more
active in the management of “judicial time”.

Lack of communication: The exchange of paperless data between professionals and
with the courts is only mentioned by Israel and Morocco .

62 |srael with Court Administration, and Israeli Courts Research Division of the Supreme Court;
Lebanon: Since September 2012 Lebanon deploys a data collection system that allows assessing the
average time needed per type of cases. Tunisia: President of the court in coordination with the
General Inspectorate of the Ministry of justice.

63 See Paragraph 2.4 Legal statistics / “data collection”.

64 Examples: Egypt - Algeria where the judge can resort to urgent proceedings, such as the summary
procedure - Lebanon with articles 278, 309, 455 and 582 of the Code of civil Procedure that allows the
judge to reduce the length of time of proceedings. The judge hearing the case can rule on applications
for urgent interim measures, such as the summary procedure — art 589 of the Code of Civil Procedure.
55 Control and evaluation of measures are guaranteed.
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« Proceeding schedules » - help determine dates or estimate a schedule of the stages
in the proceedings to follow — do not seem to be prepared and/or implemented in the
courts. Lawyers and courts do have a common interest in such exchanges and in
controlling “judicial time”. Everyone will find in it a certain effectiveness and
efficiency that will lead to the judicial system functioning better. But also, effective
information systems, both for the courts and their professional users, are a prior
condition to such progress.

3.5. Material organisation

We found, without any real surprise, that legislative production was important in the
beneficiary countries. New legislation is plentiful and sometimes suffers from a
certain lack of preparation, pointed out by some of our contributors.

Deadlines for change: Implementing legislative and enforcement measures once
adopted should be preceded by sufficient time to allow them to be integrated by legal
professionals before they are applied.

In the beneficiary countries, looking only into legislative and/or regulatory changes
addressing judicial organisation or applicable procedure, we found that the situation
varied greatly. Professionals said there was not enough time to prepare themselves for
reforms, because it is the law that fixes the time for entry into force, which most often
is immediate, following publication in the Official Bulletin®. In Tunisia, for example,
the new provision comes into force 5 days after publication in the official journal. In
our opinion, that is not sufficient time in which to prepare for change. In Egypt, the
date for entry into force is set on 1% October of the year which could mean, depending
on the circumstances, a sufficient deadline or a very short one, according to the date
of adoption of the text. Given the variable deadlines it generates, such a practice could
not be promoted as a « good practice ». In this context, we noted with interest, the
initiative of Israel where, in the case of a regulation, entry into force comes after 30
days, a period in which adaptation to the change can be more effective.

3.5.1. Impact of legislative and regulatory changes

The tendency in many European countries when new legislation is adopted is to have
recourse to an impact study on the measures planned. In relation to the justice sector,
such a study should measure both the advantages and disadvantages of the impact of
new legislation on the volume of new cases or of those already being tried in the
courts, and also on the risks that can arise from delays in dealing with cases.

Impact assessments are only done in Algeria, Egypt, Tunisia and Israel. In Israel the
assessment is more thorough, with a prelude to changing legislation, a comparative
study, an analysis of statistics and consultation with the professionals concerned.

Of course, prior to making legislative or regulatory changes, consultations are planned
(e.g.: the Supreme Judiciary Council in Palestine) or organised frequently, but this
does not refer exactly to an impact assessment.

66 Lebanon, Morocco. It must be noted that laws come into force one day after their publication in
Algeria.
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Rec 03 Perform an impact assessment prior to any legislative or regulatory
change

Comment: An impact assessment on legislation or a new regulation should make it
possible to measure the positive or negative effect on the judicial and social
environment in society. Such an assessment should intervene very much upstream of a
vote or implementation of a law so that the legislator can be clear on the consequences
of the legislation planned.

3.5.2. Court organisation

The SATURN Group suggests that the judicial courts should be organised in such a
way as to encourage effective time management. “ Responsibility for the time
management or judicial processes has to be clearly determined. There should be a
unit that permanently analyses the length of proceedings with a view to identify
trends, anticipate changes and prevent problems related to the length of
proceedings’ .

In the beneficiary countries and during proceedings, responsibility for “judicial time”
management during proceedings lies with the judge®’ and by association with the
parties and their representatives® or even with the registrar®. However, if there are no
incentive measures to encourage better “judicial time” management, the judges
and/or the parties have only a minor interest in improving the time taken for the
proceedings. We feel that the use of incentive measures’’, is promising in helping
improve the “judicial time” variable.

3.6. Procedures

Each legal professional has found that in his country certain rules and/or judicial
procedures do extend the length of time required to deal with cases and therefore
prevent an “optimum time length” being achieved.

The Council of Europe likes to recommend to its member states various judicial
measures’' in order to control the time required. This study has only managed to

67 Algeria, Egypt, Israel, Jordan, Lebanon, Morocco, Palestine, Tunisia.

%8 Egypt, Israel, Jordan, Tunisia.

% Israel.

70 |n this sense the study of the SATURN Group. For practical application, to the benefit of the judge —
see Israel, Palestine or Tunisia — to the benefit of the parties see Algeria — to the benefit of court
administration see Algeria, Morocco.

71 R(81)7 on measures facilitating access to justice,

R(84)5 on the principles of civil procedure designed to improve the functioning of justice,

R(86)12 concerning measures to prevent and reduce the excessive workload in the courts,

R(87)18 concerning the simplification of criminal justice,

R(95)5 concerning the introduction and improvement of the functioning of appeal systems and
procedures in civil and commercial cases,

R(95)12 on the management of criminal justice,

R(2001)3 on the delivery of court and other legal services to the citizen through the use of new
technologies.
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reveal the most frequent difficulties in the beneficiary countries’ as well as their
impact. In the framework of a possible aid project to some beneficiary country, we
suggest that a more detailed analysis be done first per country to identify them in
greater detail.

The appeal itself is a source of delay, but it is also a right. However, its use is
sometimes for the sole objective of allowing one of the parties to gain more time.
Limiting the possibilities of appeal and/or authorisation to form an appeal seems an
interesting approach to reducing unfounded appeals and hence delays. In this way
clearly unfounded appeals can quickly be declared inadmissible or rejected. This
would mean that the judicial decision could be more quickly enforced.

Similarly restricting appeal to the Supreme Court is an approach that should be
explored by the beneficiary countries, notably in regard to an interest in the case, only
allowing appeal for cases that merit special attention. However, this last criterion
should be explained in the legislation of each country.

Transferring judges within the framework of career promotion, presents a difficulty in
the smooth handling of cases, and one that gives rise to delays. Therefore it would be
pertinent to know how the beneficiary countries handle this difficulty and what
measures are implemented in such cases to ensure proceedings already underway are
dealt with.

3.6.1. Proceedings giving rise to delays

Among the measures and/or procedures that most frequently hold back the progress of
a case or a judicial decision, answers to the questionnaire and those we met during our
missions emphasised

- Hearing the parties and witnesses (Jordan, Lebanon, Palestine). Restrictions to
moving certain witnesses in Palestine’? or difficulties in identifying the latter,
bringing proceedings underway to a halt. Moreover, it seems that certain
parties and their representatives use these difficulties to “block” proceedings,

- Notifying parties and witnesses of judicial documents and sometimes, also,
difficulties of identification and localisation (Lebanon).

- The execution of some letters rogatory (Algeria)

- Need for expert assessment measures sometimes with difficulties in
identifying experts and hiring them, and above all the slow process of
returning reports. There again, the demand for expertise is often used as a
“procedural weapon” to hold back, or even to block proceedings (Algeria,
Egypt, Lebanon, Morocco, Tunisia)

- Statements in response from lawyers and parties, which are the result of both
professional negligence and the perverse tactic used to hold back proceedings
(Egypt, Tunisia).

In order to identify difficulties better and, of course, to find a solution to them, we
highlight the initiative of Israel, which had a private company do an assessment of the

72 See paragraph 3.6.1.
73 Three zones (A, B, C)
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administrative work of the courts. This study reveals that the “stock™ of cases delayed
is the result of three main factors.

- First of all bad management over several years,

- Then old proceduresill-adapted to current day situations,

- Lastly alack of managerial skills on the part of judges.

In view of delays to handling cases in court, something that exists in all the
beneficiary countries, three guidelines have been accepted by these States.

- Capacity-building

- Acceleration of procedures

- Smplification of procedures
Drawing on the Israeli initiative, should there be an aid project in any of the
beneficiary countries, we suggest an in-depth analysis of the causes of the “judicial
backlog” and proposals to resolve this within an acceptable time and in appropriate
conditions.

3.6.2. Current means and those planned for capacity-building

Judicial map: Changing the judicial map is a pertinent structural reform to help make
the best possible use of available means, by regrouping and moving courts. Such a
reform can be accompanied by increasing the number of courts where they prove to
be necessary. However, such adaptations are cumbersome to implement and rarely get
the consensus of legal professionals. An increase in the number of courts or divisions
able to handle cases is an investment that demands a considerable financial demand.
This has been the approach of Egypt, Jordan and Morocco that have also reinforced
their district courts, Tunisia doing the same and also reinforcing its courts of appeal
along the lines of Algeria’ and Palestine”. Finally, Algeria created 37 Administrative
Courts’®, which is a spectacular effort in reinforcing capacities. Israel in turn has
improved the situation of some sites by transferring some tribunals to new and better-
adapted sites. Contrary to this, Lebanon has only one project in preparation, but not
yet approved.

These measures to reinforce capacities are to be encouraged but they are costly
because they need high and immediate investment, which is not easily mobilised.

Increase in staff: Creating additional positions of judges is a demand made among
those we spoke to’’. It is often the first reaction to facing difficulties in handling
cases. But we did not learn of any analysis of needs done by the Ministries of justice

74 Algeria: El Oued court of appeal and three other courts are nearing completion to end up with 40
courts of appeal (Tipaza, Ain Temouchent, Ain Defla).

7> Jordan: creation of new courts at Al Hessa Bseira and Al Wasatiah. — Tunisia: creation of district
courts and magistrate’s courts, courts of criminal appeal and civil and commercial criminal courts -
Palestine: creation of district courts, religious and appeal courts — Lebanon: creation of a district
court at Hammana on Mount Lebanon and two appeal courts, for Hermel and another for Akkar.

76 Algeria: Administrative Courts for Adrar, Chlef, Laghouat, Oum Bouaghi, Batna, Bejaia, Biskra,
Béchar, Blida, Bouira, Tamanrasset, Tébessa, Tlemcen, Tiaret, Tizi Ouzou, Alger, Djelfa, Jijel, Sétif,
Saida, Skikda, Sidi Bel Abbés, Annaba, Guelma, Constantine, Médéa, Mostaganem, M’Sila, Mascara,
Ouargla, Oran, lllizi, Bordj Bou Arreridj, Boumerdés, El Oued, Ghardaia et Relizane.

77 Among the most striking, are Palestine and Lebanon. For the latter, see note 21 and the
reservations it contains.
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in the beneficiary countries. This, of course, is the first step to take to understand both
the use of current resources and their adequacy for needs effectively identified.
Increasing staff numbers is a measure that is difficult to assess, even if the volume of
work decreases afterwards. We found that magistrates positions were created and in
certain cases with particularly sustained efforts’®. Reinforcing human capabilities was
extended to non-judge staff and to enforcement agents’.

Communication and information systems: We found during our missions that the
information system is often the weakest link in the judiciary system. With the
exception of Algeria and Israel that have just acquired a tool that can probably be
considered a substantial improvement®, the situation is not as satisfactory when it
comes to available materials — even with the endowments found in Egypt, Jordan,
Palestine and Tunisia, or in terms of available software®'. However, there are
encouraging signs in that there is Internet access for judges and non-judge staff and
also the installation of video-conferencing.

Reinforcing the courts by means of communication, information systems and the
implementation of a network of judges, court staff and officers of the court, should be
one of the priorities to improve the way in which cases are dealt with and to
implement and follow-up procedures.

Rec 04 Endow or reinforce the courts with means of communication, an
information system and the implementation of a network of judges, non-
judge staff and officers of the court.

Comment: The information system is the Achilles heel of most judicial systems in
the beneficiary countries. The justice sector suffers from being behind
technologically in many countries, which contributes in part to the accumulation of]
delays in handling cases and also to the breakdown in sharing information among
the various stakeholders.

Reception: The quality of the reception litigants get in the tribunals and courts, is
often underscored by the latter as a weak point. Implementing and/or improving the
reception given to litigants who could be guided by trained staff, would promote a
better image of justice and the courts. Welcome desks in the courts have been
installed in five countries®® but we could not get an assessment of this installation.

78 Algeria, Israel, Jordan, Morocco and Tunisia. Algeria: 5-year plan 2010-2014 expects to hire 470
magistrates/year — Egypt: recruitment of judges, assistant judges, court clerks as well as enforcement
agents - Jordan creation of 213 judges and 117 assistant judges - Palestine 50 magistrates since 2008 —
Palestine’s case is atypical in that since 2008 it has hired 10 judges per year and 50 judges up to 2012.
The particular situation of the Palestinian territory partly explains the need and the number hired in
Palestine — Morocco: creation of 1195 positions for judges between 2007 and 2011.

7 Non-judge staff: Israel, Jordan 1579 positions, Morocco 700 new positions per year since

2009 —

Enforcement agents: Israel + 15% and Jordan + 8 position, Morocco + 520 positions created in 2011.

80 The “Net Hamishpat” system.

81 The situation is even grotesque in Lebanon where studies on the development of a software have
been going on for almost 10 years.

82 Algeria: An Internet site for each court, welcome desks and information screens — Egypt: welcome
desks - Lebanon: Help desk installed in the Beirut Place of Justice— Morocco: desks and information
screens - Tunisia: welcome desks in many courts with support of a project funded by the EU.
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Israel has profited by setting up its “Net Hamishpat” system to reinforce telephone
reception for litigants.

Internet site: Considerable effort has been made by the beneficiary countries to
provide Internet sites or to reinforce existing ones, and in this regard the general use
of an Internet site per court achieved by Algeria is an initiative to follow. Our
consultations have shown us sites more informative than interactive. We suggest that
the beneficiary countries put up more forms on their sites, information on procedures,
and a link with the information system used, giving direct access to the litigant’s
file®* with the required security.

Interactive screens: Installing interactive screens accessible to all users in the courts
gives rapid access to information on court cases, hearings, the state of proceedings,
and access to a particular specialised division of the court. Such an experiment is
available in the Supreme Court of Israel and in the Algerian courts®®. Interactive
screens do not exactly replace live welcome desks and they are not widely used, no
doubt because of their cost, but also because of the lack of the human link so
important in Mediterranean culture. Moreover, they restrain the litigant from going to
the court. We feel they are a useful solution in providing information but only for
complementary and not exclusive use.

Centre for legal information and documentation: For some years now Tunisia has
such a centre ¥, and Israel and Morocco have created their centres, which seem to be
a positive initiative in adding to legal knowledge. This type of centre should be
encouraged but we do not feel it is a priority compared to other more immediate
litigant needs in a number of countries.

3.6.3. Current means and those planned to accelerate proceedings

On-going training: Reinforcing the skills of staff is a factor in accelerating the
handling of cases while at the same time adding to the quality of the way in which
they are dealt with. This concerns not only the judges but also non-judge staff. The
tendency is to reinforce on-going training in particular, as the figures show. Important
efforts have been made in Egypt and in Palestine®®. Algeria has a high rate of training
for judges and it has had this for several years, as well as training for clerks of court
87 similar to Morocco®. Jordan is engaged in an ambitious programme, as is

83 |n addition to the information screens in some countries and certain courts, and that give the
litigant and the litigant’s counsel access to the litigant’s file.

84 Algeria: 3 courts are equipped — Israel has benefitted from USAID funding.

85 Tunisia has a Centre for legal and judicial studies.

86 Egypt: an average of 50% of judges attended on-going training each year between 2008 and 2011. -
Palestine: 70% of judges are attending on-going training each year and the rate amounts to 100%
when referring to court personnel.

87 Algeria: 38.66% of judges attended short-term on-going training in 2011, either at home or abroad.
This figure does not include long term specialist training for judges. For clerks of court (not including
administrative support staff), the rate of on-going training is over 96% per year since 2008, proof of a
considerable effort to reinforce staff skills. (On-going training rate for registrars 2008-96.35%; 2009-
96.31%; 2010-99.59% - 2011-96.99 %).

88 Central on-going training for judges from 2007 to 2011:
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Lebanon, which has benefitted from some solid support for its Institut des Etudes
Judiciaires as part of a framework project funded by the European Union. We feel the
best objective is to let each professional in the sector participate annually in on-going
training®.

For technical purposes, one-to-one training is preferred. Algeria began a programme
for distance training”’, which is, however, isolated and no “e-learning” programme
has really been implemented. Such a programme will only be suitable in the
beneficiary countries once data processing and information means have been truly
reinforced. For the time being, it seems that one-to-one training will remain the norm.

Complementary human means: In order to deal with peaks of activity or to ensure a
reduction of cases in court, one solution is to appeal to human means on demand in
the form of “volunteer teams” of judges or non-judge staff, assistant judges either in
retirement or trainee judges. Although such solutions help improve peak situations,
they cannot be considered lasting solutions. Algeria, Israel, Jordan and Palestine have
used these complementary human means. Israel has authorised registrars to do more
court work, which is one way of relieving the pressure on the court system. In Jordan,
it is the Grand criminal court that moved to the north and south of the country to deal
with cases under its jurisdiction.

There again these are peak solutions that cannot of course become the norm, even
more so in that the beneficiary countries have not submitted an assessment of results
obtained, which means that the pertinence of such solutions cannot be verified.

Jurisdictional means: Creating “specialized chambers” dedicated to dealing with
specific disputes is a solution to keep this type of case moving and to relieve the
courts. To respond to specific needs linked to the revolution of 14 January 2011,
Tunisia created a “financial hub” to deal with cases of corruption. Creating
“specialised chambers” is a solution used in Egypt, Israel and Morocco who adopt the
“single desk™ developed in Algeria to help accelerate proceedings.

We found another particularly interesting solution developed in Israel. In the Tel-Aviv
court “the second watch” has been set up. This consists of using courtrooms at a time
when they are not normally used’!. By using rooms that are available it has been
possible to make the best possible use of resources.

- Year 2007: 567 judges out of a total of 832 judges (68.14%) /

- year 2008: 459 judges out of a total of 640 judges (75.20%) /

- year 2009: 364 judges out of a total of 569 judges (63.97%) /

- year 2010: 494 judges out of a total of 680 judges (72.64%) /

- year 2011: 393 judges out of a total of 655 judges (60%).

Regional on-going training for judges from 2007 to 2011:

The general rate is 69.18% for 220 judges out of a total of 318 judges.

On-going training for non-judge staff:

- Year 2007: 1783 Registry staff a total of 2475 (72%) / - year 2008: 2044 Registry staff a total of 2675
(76%) / - year 2009: 1545 Registry staff a total of 2038 (76%)

- Year 2010: 1369 Registry staff a total of 2036 (67%) /- year 2011: 1864 Registry staff a total of 2793
(67%).

8 |n certain European countries the number of hours may be 40 per year.

%0 On-going training programme for around 60 magistrates.

91 Afternoons and evenings.
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Procedural means: In 2005 already, the UN invited States to implement
“...procedures, laws or court rules that provide for cases to be expedited ...” in
paragraph 30 point C of The UN Guidelines on Justice in Matters Involving Child
Victims and Witnesses of Crime, adopted by the Economic and Social Council in its
resolution 2005/20 of 22 July 2005. This principle should be of general scope and not
be limited only to cases involving children.

We found that the sine-die adjournment of certain cases is not a management tool
used to make cases more flexible and to unblock the courts. We may regret the
absence of a solution particularly for cases that drag on due to the “ill will” of the
parties or their counsel.

However, Israel says it carries out a regular control of cases to revive or close, cases
frozen or delayed. We feel that such an initiative is useful and wise and it could be
extended to other countries.

3.6.4. Current and planned means to simplify proceedings

On-line forms: The use of on-line forms to obtain documents is a determining factor
in simplifying procedures. Such a method easily brings a gain in productivity.
Unfortunately, the state of information systems in the justice sector, with the
exception of Algeria and Israel, does not allow us for now to gain access to court
payments, the commercial registry, injunction procedures to pay (uncontested claims)
or to deal with small claims®?.

On-line payment: Payment of fines, court costs or the cost of issuing court
documents is often a random recovery process. Besides the lack of earnings for the
Justice budget and the State, non-payment, of fines, for example, creates the idea that
payment can be avoided and that weakens the judiciary. Furthermore, paying fines
and other justice payments to a desk mobilises considerable human resources that
could be better employed, without mentioning waiting times for those patiently
waiting to pay at these desks. This is why on-line payment of this type of claim
greatly simplifies the process both for litigants and for justice itself. Only Egypt and
Israel have developed such on-line payments.

Such a measure could be firmly installed in the beneficiary countries that do not have
it and this would help them recover claims more quickly and effectively.

Rec 05 Set up on-line payment of fines and legal costs.

Comment: Installing on-line payment ensures confidentiality for users and
accelerates payment. Reduced handling compared to other forms of payment is an
important factor in reducing the handling charge on each payment and also adds

efficiency.

Filtering claims: By filtering the grounds for claims filed with the courts, with the
eventual rejection of those without grounds or that are not receivable, the judiciary
could avoid some of the blockage affecting the courts. This approach has only been

92 |srael uses on-line forms for dealing with small claims.
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used by Israel, but we have received no assessment of this mechanism, although it
was set up before 2008. As a matter of principle, such filtering does, however, pose
basic difficulties in gaining access to justice. A wise balance needs to be found
between easy access to justice and the dismissal of “unfounded” cases.

Filtering appeals: This is a question of identifying appeals that are a delaying tactic
or have no legal grounds and are not receivable. The aim is clear because it is to avoid
blocking the courts handling appeals. Israel and Jordan®® have adopted this approach,
while other countries have not taken the step, we feel due to an excess of caution.
Bearing in mind the growing number of appeals and the overloading of the courts®, it
would seem preferable for the beneficiary countries to adopt appeal filtering.

% The technical office of the Court of Appeal in Jordan assesses the appeal and dismisses those that
are inappropriate.
% Information collected during interviews.
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Rec 06 Set up an appeal filter.

Comment: The right to appeal is often manipulated by quibbling litigants to draw
out the case, or to hold back the outcome of proceedings by “using” the adversary.
Always recognising the right of all litigants to appeal, implementing an appeal
filtering policy can be used to combat this annoying practice. An appeal for purely
delaying tactics should be isolated by a filtering mechanism, helping to relieve the
courts dealing with appeals.

Restriction in the number of witnesses: Hearing witnesses is a particularly time-
consuming court job and sometimes it proves to be random *°. Restricting the number
of witnesses is part of the solution to simplify procedures and then reduce delays in
handling cases. However, this measure must be handled with caution so as not to
prejudice the right to a fair trial or the right to access for the most vulnerable. In this
regard all the beneficiary countries signed and have to apply article 13 of the UN
Convention on the rights of persons with disabilities of 13 December 2006 and “...
facilitate their effective role as direct and indirect participants, including as
witnesses, in all legal proceedings, including at investigative and other preliminary
stages”.

Israel and Jordan have moved towards restricting the number of witnesses although
the other countries have not yet opted to do this.

3.7. Penalties for delays

Nature of delay: In order to discourage voluntary, conscious attempts or measures to
delay proceedings, sanctions could be used against those who are the perpetrators.
This would involve the parties to the case and/or their representatives and it is the
judge who is responsible for deciding on the sanction, either entirely at his initiative,
or at the demand of another party, but they can be contested if necessary.

Financial penalties: The sanction may sometimes take the form of parties being
ordered to pay damages®®, but only a posteriori.

Procedural Sanctions: We feel these are more effective than cash sanctions because
they can put an end to the proceedings. The case can then be struck off if blame falls
on the claimant proved to be negligent in holding back the proceedings®’.

Disciplinary sanctions: They can involve the judge through his hierarchy, as is the

case in Algeria and Lebanon. Disciplinary sanctions do not seem to have been

sufficiently explored or used in the beneficiary countries’.

% Ppalestine in this regard reported major difficulties in hearing witnesses. Our contacts have
emphasised the “technique of multiplying the number of witnesses” to be heard, sometimes used in
Palestine by the parties to hold back the process, if not to prevent it altogether.

% Egypt, Israel, Lebanon and Jordan charge in these countries a minimum of from 250 JOD to 1000
JOD for a case before the district court.

97 Algeria, Egypt, Jordan, Lebanon, Palestine.

%8 During our interviews it seemed that responsibilities were not clearly identified.
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3.8. Norms and objectives

Prescriptive process: Judicial time management is not covered by a prescriptive
process in the beneficiary countries, except in Israel. This process has not appeared as
a priority * — so there are almost no norms defined by the Ministry of justice. When
norms do exist — Israel, Tunisia — they are either defined by the courts but they are no
more than indications, which in itself reduces their scope (Israel) or they are
established at the level of the general inspectorate of the Ministry of justice (Tunisia).

Application of norms and objectives: Essentially, the application of norms and
objectives should be the responsibility of the authorities responsible for administering
justice. Results obtained should be assessed and they are one of the criteria for the
performance of courts. If need be, corrections can made to these norms and objectives
and to their implementation. These norms and objectives can be supported by a policy
of “bonuses” and financial incentives in order to promote best performances'®.

3.9. Controls

Length of time of proceedings: Statistics should cover the length of time taken for
court proceedings according to court, type of case and the different stages to the
proceedings. As we noted — see paragraph 24 — the level of statistics varies greatly
and only Egypt, Israel and Tunisia say they have this level of detail in the statistics
provided. If court statistics provided a very detailed analysis of the situation, this
would provide governments with the real capacity to publish a more interventionist
policy in terms of procedural delays.

Adaptation of norms and objectives: Results obtained and observed from statistics
should be compared with the norms and objectives applicable to the different types of
case and courts concerned. Differences should be noted and corrective measures
identified and implemented. We suggest that control should be done in agreement
with the European guidelines on the length of judicial proceedings'!.

Difference in terms of agreed timeframes: When there is a timeframe planned or
agreed with the parties to the case, control of the latter lies with the judge in all of the
countries. So it is the magistrate in charge of the case who has the authority to control
delays, an authority that he sometimes abandons when showing more flexibility'%%.

3.10. Emergency measures

To correct differences in norms and objectives relative to the duration of proceedings,
several contingency measures are possible. Their implementation remains varied.

9 Observed during our interviews.

100 A5 js the case in Israel.
0lhttps://wed.coe.int/ViewDoc.jsp?Ref=CEPEJ(2008)8Rev&Language=lanEnglish&Ver=original &Site=C
OE&BackColorinternet=DBDCF2&BackColorintranet=FDC864&BackColorLogged=FDC864

102 Findings during our interviews.
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Hiring additional judges: This is a leading measure used in all countries. It responds
to a lack of magistrates that judicial statistics — see paragraph 2.2 — reveal in our
study. It is a solution that affects more the medium and long term than the short term,
because magistrates must be trained and for this reason they are not immediately
operational.

Assistance from trainee judges or assistant judges: This measure has a short-term
effect and is used in Israel and Jordan. These new resources immediately come to
reinforce teams in place. However, this measure cannot be used for the medium and
long term, because these are judges who themselves are in training, and, therefore,
only available for part of the year.

Assistance from retired judges: This is a back-up measure because it assumes the
people concerned have given up working and are not looking for full time work. The
measure — used by Israel — is of great interest in benefitting from highly qualified
professionals, who may include younger professionals, such as trainee judges and
assistant judges.

Reallocation of judges and cases: This is an administrative measure of justice that
consists of reallocating resources (judges or non-judge staff) and/or cases, to other
judges who are less busy, so as to optimise human resources. It is a welcome flexible

measure'?®, whether within the same court, or among several courts.

103 |mplemented in Algeria, Egypt, Israel, Palestine and Jordan.
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4. Civil and commercial proceedings

We have intentionally removed from the study procedures involving fiscal disputes
because of their specific nature, and administrative disputes are given special
treatment. This part of the study deals with procedures involving only civil and
commercial cases, whether claims for sums of money — contested or not, small claims
or large financial claims. Labour disputes that most often include pecuniary claims are
also dealt with in this part of the study, as well as family disputes.

4.1. Contested claims

For this type of claim we have tried to identify for each stage in the proceedings, from
the claim entering the court to possibly going to appeal, the points that are likely to
hold back proceedings or complicate them.

4.1.1. Lodging the application

Forms to initiate proceedings: Paper remains the support for lodging the application
with the court, with the exception of Israel where an electronic form is available. In
the current state of court information systems in the beneficiary countries, promoting
an electronic form is uncertain. However, use of standard forms (Israel and Jordan
and, to a lesser extent, Tunisia) could spread to the other beneficiary countries. Use of
forms will then facilitate the work of professionals in reading documents and
identifying applications. This is a powerful factor in simplifying procedures.

Rec 07 Make paper and/or electronic forms available for initiating
proceedings.

Comment: Lodging the application is one of the crucial steps in the process in which
simplification will make for greater efficiency. Standardising applications by using
forms, either on paper or electronically, is an effective means of optimising this
stage of the procedure, by better identifying the parties and their applications, and
facilitating in one step the work of the judges and non-judge staff. Implementing
this should be accompanied in the courts by support provided to litigants and their
representatives in implementing this standardisation.

Help in wording and/or drafting the application lodged: Efforts are required in the
countries that provide no assistance to the public in bringing a claim to justice. Before
the complexity of the law, the litigant requires assistance. Israel and Tunisia provide
this assistance by providing information brochures, or downloadable printouts. Two
initiatives in these countries merit attention, and these are Israeli “volunteers” and
Tunisian “referring judges” (juges aiguilleurs). The latter are magistrates who spend
their work time assisting and guiding litigants. Although an interesting measure in
itself, it does consume human resources that could certainly be deployed to court
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work. Therefore it is unlikely that this practice will spread easily. As to the solution of
using volunteers, much depends on their qualifications that will have to be assessed.

4.1.2. Content of the application

There is considerable similarity in the content of the application for justice.

Information: The objective is to inform the applicant about his adversary and the
intentions of the same, as well as about the court in which the litigation will be
received. The application also contains the identification and address of the parties
and their representatives, when these are required, the court to which the case is
referred!®, the application and the facts'®.

Evidence: Evidence on the alleged facts and documentary evidence can be large in
volume. Most countries'® require this evidence to be provided with the initial
document lodged. But this obligation might be queried if simplified procedures are
the aim. This is why the obligation to provide these documents at the latest on the day
of the hearing, as is already the case in some countries'”” seems to be a suitable
measure in helping simplification.

4.1.3. Cost of lodging the application

The cost of lodging the application covers all the costs paid by the applicant to open
the case, with the exception of sums paid to his or their counsels and/or
representatives'%®. Of course, these costs must be laid down by law, and the amount of
the same must be made known to litigants'®. Charges, in the form of a price list,
should be posted up in the courts and on the web sites of the Ministry of justice and
the courts, providing information for litigants and their counsel and in this way
providing the foreseeability of costs!!’. Possible fiscal or parafiscal charges collected
on lodging the application with the court should be dealt with in the same way so that
they are widely known.

Free of charge or not: Tunisia seems to be alone in applying no charge for justice for
all, apart from Lawyers’ fees. Some other countries do not charge for justice but only

104 The date of the hearing is not always required — Lebanon, Morocco.

105 | egal qualification not being required in Israel and Morocco

106 Algeria, Israel, Jordan, Lebanon, Morocco and Tunisia.

107 In Algeria, for faster procedures, evidence should be provided with the document instituting the
proceedings, which makes sense. This is also the case in Israel and in Jordan. Egypt requires
documentary evidence no later than 8 days before the hearing.

108 On the cost of counsel and its transparency and foreseeability, see Access to Justice in the Partner
Countries - EUROMED JUSTICE Il - 2011 data base 2008 - EUROMED JUSTICE Il Project - Author Julien
LHUILLIER — Paragraph 7.1 pages 53 and following.

109 They should be able to refer to applicable texts that justify the amounts collected.

110 On the foreseeability of these costs, see Access to Justice in the Partner Countries - EUROMED
JUSTICE Il - 2011 data base 2008 - EUROMED JUSTICE Il Project -Author Julien LHUILLIER — Paragraph
7.2 Pages 55 and following.
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in the case of certain vulnerable groups or certain types of cases'!!. As a pertinent
example, it should be noted that access to justice and equal protection before the law
is especially underlined as regards women in the “Protocol to the African Charter on
human and people’s rights of women in Africa” in its article 8 a) of 11 July 2003.
(See http://www.achpr.org/en/instruments/women-protocol/#8).

For other countries, the charge for justice seems to be reasonable in amount!!2,

The principle of a percentage on the amount of the case seems to be good justice,
while that of a minimum and a maximum is a factor that should be promoted.
Justice is a right, but this right represents a cost that we feel should be paid by the
parties in the litigation, if they have the financial means, and not only by tax payers.
The cost of involving justice is something that should be taken into account in
simplifying procedures because it would help remove far-fetched or delaying tactic
applications.

Nature and amount of charges: We found, without any real surprise, that the cost of
justice is also an occasion to collect taxes and duties, without any direct relationship
to the cost of the case. This is the case with recording rights associated with the cost

of justice!'3.

Ways of paying charges and centralisation: The diverse nature of payment methods
for the charges made for justice that we found — cash, bank transfer, stamp duty —is a
complicating factor that mobilises large numbers of staff. There are too many
potential payment locations, whether the court registry - Algeria, Israel, Lebanon,
Morocco - or the court’s administrative office, tax offices — Egypt, Palestine — or the
post office in Israel.

Obviously, streamlining and simplification measures are needed, both in payment
method and in places of payment, to speed up the process and make it more efficient.
Israel already introduced online payments.

The use of cash payments is a source of error and proves to be time consuming. The
use of “fiscal stamps” presents the same disadvantages. This is why the beneficiary
countries should move towards bank transfers, facilitating traceability and speed.
However, change could take time since cash payments are still very popular in the
beneficiary countries.

111 Algeria, Israel, Jordan, Morocco.

112 Egypt: in proportion of the disputed amount but not exceeding the equivalent of 150 euros; Israel
from 1% to 2.5% of the amount of the case; Lebanon from 2.5% or a flat rate of 25 000 LL for
unspecified applications; Palestine 1% of the case with a maximum of 500 JOD.

113 Algeria, Lebanon.
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Rec 08 Encourage payments via banking circuits in paying for lodging the
application with the court.

Comment: The current prevalence of payment in cash is time and energy
consuming because of the different checks this form of payment requires. Handling
bank notes means a variety of risks for staff responsible for this. To ensure better
traceability of payments as well as faster handling, while at the same time reducing
the risks associated with the handling of cash, the beneficiary countries should
encourage payment exclusively via banking circuits - bank transfers. In the
medium term cash payments to pay legal charges should disappear.

4.1.4. Informing the defendant

Information messenger: Information on a case is before the court is sent to the
respondent by three possible sources. Firstly by the clerk of court — Morocco,
Palestine, Tunisia - or by a court bailiff or someone empowered to do so — Egypt,
Jordan, Lebanon, Morocco, Tunisia - or lastly by private courier - Jordan. The
multiplicity of these methods for sending information often has more to do with legal
and court history and the possible presence of a body of professionals who can act as

messengers' ',

Means of notification: It must be recognized that the personal delivery of the
document to the litigants is most used. Within the framework of s streamlining and
simplification policy, three factors should be taken into account to justify how
notification takes place.
» Firstly, having a body of specialised professionals ensuring this service.
» Secondly, cost is a parameter in the choice between postal or private courier
notification (simple or registered letter) and notification in person.
» Lastly, the « quality » of the content of the information for the litigant is seen
in Europe as a decisive in preferring personal notification.
Before planning a complete change in the beneficiary countries, we recommend a
qualitative and qualitative assessment of information methods in use. Such a
mission was materially impossible and outside the scope of our study.

4.1.5. Representation

Mandatory or not: The question of whether the litigant has mandatory
representation before the court is not only a legal issue but also an economic one. In
fact, the technicalities of the law most often call for the mandatory presence of a
specialist who well understands the legal matters concerned but also the technique of
the proceedings. On the other hand, greater access to the law suggests that
representation should not be mandatory.

114 Role generally played by the court bailiffs. These professionals are called “messengers at arms”,
retaining the origin of their role.
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Arguments for and against mandatory representation are many and we will not go into
them here. During our interviews, we noted that the mandatory presence of a
representative for the parties is sometimes felt to prolong proceedings, making them
more complex, while the representative benefits from the legal rules to make the case
last longer for economic rather than legal reasons.

However, the very principle of the right to be represented in the defence of one’s
rights should not be questioned. It is one of the ingredients of a fair trial, as recalled
by the African Commission on Human and People’s Rights in its “Principles and
Guidelines on the Right to a Fair Trial and Legal Assistance in Africa” in its article 2
f (http://www.achpr.org/en/instruments/fair-trial/)

However, some beneficiary countries are trying timidly to release themselves from
being forced to have mandatory representation''>, limiting its use to only those cases
that are financially important!'S, or to certain non-criminal cases'!”. Representation by
non-lawyer third parties !'® certainly opens the way to competition and no doubt to a
fall in costs, but it does not always guarantee an adequate level of quality to the
service provided.

Power of the authorised representative: In most of the beneficiary countries''’,
proof of power of attorney to represent a client is mandatory. The scope of power of
attorney granted to the representative does not seem to be examined.

With a view to a desirable simplification, the relevance of such an obligation should
be queried, which might be interpreted as “suspicion” of the representative. Algeria
and Israel have adopted the stand of not asking the representative for any document
and in our interviews this does not seem to have caused any difficulties.

4.1.6. Conduct of the trial

Proceedings: Proceedings are both written — arguments and evidence from parties —
and spoken, in all the beneficiary countries. A number of our spokespersons
mentioned the delay parties and their representatives took to produce written papers.
It even seems that this is used as a technique to hold back progress in the proceedings.

Deadlines: These are the dates within which to hear the parties or receive their written
pleadings. To avoid hearings taking too long due to the inertia of one or more parties,
legislation has established deadlines in which to complete the formalities of the
proceedings. Although established by law, we found considerable flexibility in their
application, and it is the judge who has legal authority to rule on this. The reasons for
exceeding deadlines are many, from an overload of work to the chaotic management

115 Algeria, Palestine, Tunisia (except before the district court, the Court of appeal and the Court of
cassation). On this non-mandatory representation, see « Possibility of being represented by an
association or a syndicate in the absence of a monopoly of lawyers » Access to Justice in the Partner
Countries - EUROMED JUSTICE Il - 2011 data base 2008 - EUROMED JUSTICE Il Project -Author Julien
LHUILLIER — Paragraph 11 Table 42 pages 69.

116 | ebanon when the case is over 1 million de LL (art 378 of CPC).

117 1srael.

118 Jjordan before the Magistrate courts, art 9

119 With the exception of Algeria and Israel.
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of an agenda, and including the late exchange of items from the adversary.
Compliance with these deadlines seems to be a strong factor in simplifying cases and
their smooth passage through the court. The time that proceedings last is immediately
affected by the failure to respect these deadlines.

More worrying, in our opinion, is the “common interest” that seems to exist in
practically all the countries between the professionals regarding missed deadlines that
have such an effect on the “foreseeability” of the length of proceedings. We feel it
would be a good idea to limit the use of “referrals”. This will no doubt mean that the
judge will have to incite the parties and their representatives to respect deadlines
and/or apply a financial or procedural penalty for the failure to respect them.

Delivery of the Court decision: We have identified a priority need for
simplification that concerns the notification of the judicial decision by the court either
to the claimant or to his representative. If in the rules, the principle is to deliver
immediately'® in practise it is different'?!. The workload in court registries, their lack
of organisation, courts under-equipped in means of information systems, the
additional formalities of registering the judicial decision, partly explain the delays!'??.
An effort to simplify should be sought in passing the judicial decision. The solution to
immediately put the judicial decision addressed to the parties on-line, as is done in
Israel, is unfortunately not applied everywhere in view of the current state of
information systems.

One approach might be to “outsource” the typing up of the judicial decision, but that
does not seem to have been tried in the beneficiary countries.

Rec 09 Move towards the objective of immediately delivering judicial
decisions, reinforcing the capacities of officers of the court and outsourcing
when certain services are needed.

Comment: There is often an abnormally long delay in receiving the judicial decision
after the court has passed it. To shorten these delays, and therefore simplify the
delivery of the decision to parties, the classical solution would be to reinforce the
capacity of the clerks of court. However, certain work, such as typing out the
decision, could be outsourced, which would help to respond to ‘peaks’ of work or a
lack of internal resources in courts. The cost of this outsourcing would be included
in the legal costs.

4.1.7. Petition procedures

The procedure for a petition addressed to a judge by the claimant or his representative
responds to the contingency needs of certain cases or the confidentiality required so
that the effect of surprise sought by the planned measure is achieved. No doubt these
are particulars that justify representation by a lawyer.

120 Lebanon, Palestine. Israel provides for a maximum of 90 days after the last hearing but in the
opinion of our spokespersons, the period is sometimes longer. In Morocco, the court clerk will not
deliver a certified true copy unless requested to do so (art 53 of CPC.)

121 Egypt and Jordan recognise that this depends on the workload of the clerk.

122 These obstacles and delays were raised in the interviews as likely to encourage inadequate
practices.
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Representation: No clear trend comes to light regarding the assistance of a lawyer
for petition procedures. It is either mandatory or optional'?*. In our interviews it was
said that magistrates appreciate in these circumstances having a jurist as an
interlocutor rather than the interested party. Each seems to gain time from this, which
we feel fully justifies maintaining the status quo.

Standardisation of petitions: As a result of mandatory representation, petitions are
rarely standardised'?*. No doubt the current situation can be improved and petition
handling simplified, even if only by implementing “templates” to be able to find the
required information all in the same place. Lawyers and magistrates seem to have a
common interest here because this would help the flow in the chain of dealing with
petitions.

It has not been possible to get statistics on the use of the petition procedure in the
different fields where it is possible and therefore discover what the exact volume is.
However, in the interviews it seemed to us that because of its simplicity, the petition
procedure has the potential to grow.

4.2. Small claims

European context: The European Union established in 2007 a European small claims
procedure!?, for claims not exceeding 2000 euros. This procedure is available to the
public in parallel with procedures provided in the national legislation of Member
States. It applies in civil and commercial cases only to cross-border litigation and has
a simple process for submitting the case to the competent court by using a form. The
judicial decision is passed within 30 days by encouraging the simplest and least
restrictive means of obtaining evidence.

Specific procedure: Most of the beneficiary countries have a specific procedure for
small claims!?¢ although we did not have access to statistics on their real importance
in the courts. However, among those who do not yet have them, only Palestine thinks
that introducing such a procedure is a real need. During the interviews it seemed to us
that the “market” in these small claims is no doubt misunderstood and that such a
specific procedure “would clash” with old habits.

Mandatory nature and rate of use: When they exist, procedures for settling small
claims are in theory mandatory'?’, which seems like a coherent solution, avoiding the
scattering of this type of litigation among other disputes. Because of the obligatory

123 Mandatory: Jordan (for district court cases), Lebanon, Palestine — Optional: Algeria, Egypt, Jordan,
Morocco, Tunisia.
124 With the exception of labour litigation, minor litigation in Israel. In Tunisia, printouts are available
from the clerks of court and they are commonly used, even if not mandatory.
125 Regulation (EC) No 861/2007 of the European Parliament and of the Council of 11 July 2007
establishing a European small claims procedure
126 Countries having such a procedure: Egypt (up to 40 000 EGP); Israel (up to 6000 euros);
Lebanon after August 2011 (up to 10 700 euros); Morocco (up to 5000 Dh); Tunisia (simplified
procedure before the district courts).
127 Israel however leaves the choice up to the applicant. In Tunisia they are only indicative.
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nature of these procedures, their rate of use is unanimously thought to be high by the
representatives of the beneficiary countries, despite the absence of precise figures.

Non-recognised claim and exclusivity of procedure: If the claim made by the
claimant is not recognised within the framework of this small claims specific
procedure, the claimant can no longer use common law procedure in Egypt, Lebanon
and Morocco, which is consistent with the mandatory nature of the procedure. On the
contrary, in Tunisia where the use of this procedure is only indicative, the claimant
can use common law at any time, which is also consistent.

4.2.1. Scope of application of small claims

Claims concerned: According to the beneficiary countries that have such a
procedure, small claims are above all “pecuniary claims” and concern non-cross
border litigation. Very legitimately, the amount of claims eligible is capped!?s.
Examining the caps applied shows a considerable variation and differences in living
standards'® do not entirely explain this. On choosing high caps, Israel and Lebanon
channel much litigation into the range of application of the provision and alleviate
even more “traditional circuits”. Settling disputes over small claims can have an
influence on the global volume of litigation and, therefore, to a certain extent, on the
accumulated delay in certain courts.

Harmonising the maximum caps would be welcome at a level that would cover in
these procedures a significant number of small claims. In fact, a cap that is too low
prevents the inclusion of too many cases, while a cap that is too high removes the
whole idea of small claims. Let us remember that the cap in Europe, 2000 euros, has
not channelled a significant number of claims towards this mechanism. To us, that
suggests it is not high enough.

128 Egypt (up to 40 000 EGP) - Israel up to the equivalent of 6000 euros; - Lebanon 10 700 euros -
Morocco 5000 Dh.
129 See paragraph 1.2
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Rec 10 Install a simple, exclusive procedure for settling small civil and
commercial claims with a capped value.

Comment: Small civil and commercial claims below a fixed amount in value to be
established by the beneficiary countries, but which it would be preferable to
harmonise, should be dealt with in the framework of a simple, standardised, rapid
procedure, exclusive from all other procedures, and where representation by a
lawyer will be optional. In this way, simplifying and standardising the way in which
this type of litigation is dealt with, will help unclog the courts of common law and
accelerate judicial decisions.

4.2.2. Making the claim

Forms: To increase the use of these procedures and to simplify their implementation,
a good practice seems to be used by Israel and Tunisia that provide litigants with a
wide range of forms, including those available via Internet, informative brochures and
assistance in filling in the required claim to set the procedure in motion. Contrary to
this, no form is made available to litigants in Egypt and in Lebanon, just as no
assistance seems to be given to litigants, which is regrettable.

Support for litigants: Implementing a new procedure we feel should be accompanied
by some form of “promotion” for these procedures, making the “tools” and necessary
information available to litigants. The justice sector should adopt a “marketing”
approach for the “consumers of law”, that is the litigants, particularly when dealing
with a new measure.

Rec 11 Accompany all new procedures or adaptations of existing procedures
with communication to litigants and professionals in the sector, and where
needed, provide examples and forms as well as assistance adapted by all
appropriate means.

Comment : If information on procedural reforms is recognised to be lacking for
litigants and the stakeholders in the judiciary, then such changes will not always be
understood. It is a good idea for any reform in procedure to be preceded by
measures to accompany the changes before they come into force. Moreover
information and awareness campaigns for litigants and professionals should be an
opportunity to promote appropriate examples and forms, as well as information
adapted for all professionals directly involved in the sector.

4.2.3. Representation

Representation: According to the beneficiary countries, three approaches have been
noted.
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» One makes representation by a lawyer mandatory — Egypt, Lebanon if the
claim is for more than 1 million LL,
» The second where representation is optional — Palestine, Morocco and Tunisia
» The third where representation is not permitted unless authorised by the court
— Israel.
Given the nature of the cases — small claims — mandatory representation by a legal
professional may mean a cost that is out of proportion to the importance of the
litigation. Each litigant may prove the need to be counselled and represented, which
seems to be the litigant’s right and he assumes the cost of his choice.
It seems to us that a simplification measure would be to leave representation as
optional, which is a compromise between the protection of rights and the control of
costs.

4.2.4. Fees and taxes

Even if dealing with small claims, the beneficiary countries have chosen to charge
fees and taxes, albeit modest'*°, only Morocco and Tunisia have opted for no charge
at all. We note that the amount of the fee is linked to that of the claim even if there is
sometimes a minimum charge. Such an approach seems consistent even if the amount
of the sum charged, particularly the minimum charged in Israel, is more symbolic
than the real cost for such a procedure for the State.

4.2.5. Handling the case

Procedure: To handle these small claims, the beneficiary countries have chosen both
an spoken and written procedure. This approach certainly increases delays in handling
cases but in the absence of statistics provided by the countries, it is impossible to draw
conclusions on the effect of this approach.

Passing the judicial decision: According to the law in force in the countries who
recognise this type of dispute, only a short time elapses before getting the court’s
judicial decision, and in all cases the time is less than two weeks. Only Egypt and
Palestine are different in imposing no delay at all unfortunately. Comparing with the
maximum length of time in European legislation (30 days see paragraph 4.2.
“European context”), these delays seem encouraging and should be welcomed. In the
interviews, no specific technical means for dealing with this procedure was revealed.
Also, because of a lack of statistics, we were unable to verify whether these deadlines
were respected, and we have the same reservations as those expressed above — see
paragraph 4.1.6 “Delivery of the Court decision”.

4.2.6. Informing the defendant

130 Egypt amount in proportion to the financial value of the case; Israel 1% of the amount of the case
with a minimum of 10 euros, Lebanon 2.5% of the amount of the case.
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Origin of information: According to the beneficiary countries, information on
whether a case exists is sent to the defendant using the methods very similar to those
used for usual cases of litigation — see paragraph 4.1.4 “information messenger”.
Countries have used available resources without any real innovation.

Means of information: The same comment on the lack of innovation can be made
regarding means of information used, although the personal dispatch to the defendant
is clearly the preference. No one can really complain because quality of information
should prevail to allow the litigant, if required, to add merit to his dispute.

4.2.7. Appeals

Right of appeal: The right to appeal against the judicial decision passed can be
exercised within a period of 15 to 40 days'*' and before a court of appeal. These
periods are compatible with the idea of ‘reasonable length of time’ and with the
principle of appeal as an essential element in rule of law.

Limited right of appeal: In view of the fact that we are dealing with “small claims”
and with a concern to restrict abusive and time delaying appeals, only Egypt and
Israel '*2 have chosen to restrict an appeal by making it depend on the permission of
the court. This option seems to us a pertinent compromise between appeals not
being allowed at all — not acceptable with regard to the principles of fair trial — and
the multiplicity of appeals that could prejudice the interest in such a procedure.

Rec 12 Institute appeal filtering against judicial decisions on small claims.

Comment: Small claims are the prototype of cases in which an appeal should be
filtered beforehand because of the small value of this type of case, the need for
rapid justice and the need to unclog the courts overloaded with appeals.

131 Egypt: 40 days - Lebanon: Law n° 154 The length of time is fifteen days counting from notification
of the judgment (art. 500.8). The same procedural provisions of the court are applied before the court
of appeal (art. 500.9) - Palestine: period of 30 days before the court of appeal.

132 The idea of « small claims » concerns litigation up to 40 000 EGP in Egypt and the equivalent of
6000 euros in Israel.
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4.3. Uncontested pecuniary claims

European context: The European Union has created a European enforcement order
for uncontested pecuniary claims'* in civil and commercial cases'*4, which allows for
free movement in the European Union of judicial decisions, judicial transactions and
authentic deeds concerning such claims.

The judicial decision on the uncontested small claim is certified as a European
enforcement order by the member state that has passed the judicial decision, and this
enforcement order can then be enforced like any other judicial decision of the member

state of the place of enforcement.

4.3.1. Order for payment procedure

European context: The European order for payment procedure '*° aims to simplify,
accelerate and reduce the costs of cross-border litigation in civil and commercial
uncontested pecuniary claims. European order for payment is recognised and enforced
as if it were a judicial decision passed in the member state where the payment order
should be paid. Simple to implement thanks to multi-language forms, it allows the
claimant to obtain, in theory within 30 days, an order for payment that becomes an
enforcement order if it is not contested by the defendant who will be notified or to
whom it will be served.

Situation in the beneficiary countries: A simplified procedure of the type “order for
payment” is used in several countries'*® to deal with uncontested small claims. In
Lebanon where it does not exist, this procedure is arousing interest. In the beneficiary
countries that have an order for payment, it is the French model that is preferred to the
German model'*’. The order for payment procedure when it is installed simplifies the

133 1n the Regulation, a claim shall be regarded as uncontested if the debtor:

- has expressly agreed to it by admission or by means of a settlement which has been

approved by a court or concluded before a court in the course of proceedings; or
- has never objected to it in the course of the court proceedings; or
- has not appeared or been represented at a court hearing regarding that claim after having
initially objected to the claim in the course of the court proceedings; or

- has expressly agreed to it in an authentic instrument.
134 Regulation (EC) No 805/2004 of the European Parliament and of the Council of 21 April 2004
creating a European Enforcement Order for uncontested claims. It was corrected (JO L 143 of
30.4.2004). Regulation (EC) No 1869/2005 of the Commission of 16 November 2005 came to replace
the annexes of Regulation (EC) No 805/2004.
135 Regulation (EC) No 1896/2006 of the European Parliament and of the Council of
12 December 2006 creating a European order for payment procedure.
136 Algeria: CPCA art 306 and following ; Egypt ; Israel ; Morocco : Law No 53-95 art 22 for the trade
courts and CPC art 155 and following of the Moroccan CPC for the civil courts; Tunisia.
137 Germany: In statistics available in civil cases, the "Mahnverfahren” cannot seem to be
individualized. By way of information in 2010 there were 1.6 million cases in Germany, including the
« Mahnverfahren » - France 906 765 orders for payments in 2010 for civil claims alone — source
Annual Statistical Index for  Justice 2010 -  Court  Activity  2005-2010
http://www.justice.gouv.fr/budget-et-statistiques-10054/annuaires-statistiques-de-la-justice-
10304/annuaire-statistique-de-la-justice-23263.html .

EUROMED JUSTICE I PROJECT — ENPI - 2011/-269-912 Page 69



handling of uncontested claims, speeds up the procedure for dealing with such claims
and allows for a significant reduction of the backlog of the courts.

4.3.2. Scope of application

Origin of the claims: Limitation according to the nature of claims is a distinctive sign
of the order for payment that is not made to adapt to all claims, but only to those that
are pecuniary in civil and commercial matters'*®. The European order for payment
applies the same concept, ruling out fiscal claims among others.

This restriction to the scope of application is perfectly conceived in that where the
procedure is very simplified it cannot be applied to all cases if a certain efficiency is
to be retained.

Quantitative exclusions: Applying the order for payment procedure may sometimes
depend on the amount of the claim whether dealing with a minimum or a maximum
139 The existence of a minimum amount could be surprising, and one could conceive
it only if there is a specific procedure for very “small claims”'’. Failing that, such a
low limit cannot be justified. When there is a maximum amount'*! this lends itself to
criticism because the order for payment procedure concerns uncontested small claims,
whatever their amount.

Optional procedure: Should the claim made by the claimant not be recognised
within the framework of the order for payment procedure, the claimant should have
the option of using the common law procedure '*2.

4.3.3. Jurisdiction

Substantive jurisdiction: Jurisdiction to resolve uncontested pecuniary small claims
using the simplified order for payment procedure requires a first instance jurisdiction,
whether in a civil or commercial court!®.

Territorial jurisdiction: The territorial jurisdiction of the court where the contract
was signed an/or the domicile of the debtor is provided for in the legislation of the
beneficiary countries. This latter solution seems the most pertinent in that in the case

138 By way of example, see Egypt which limits them to commercial cases and excludes applications
without written evidence, Morocco, CPC art 155 and following (civil small claims) and Law n°® 53-95
chapter Il art 22 (commercial small claims) as well as Tunisia that exclude fiscal claims.

139 Minimum amount: example Morocco (in commercial matters the competence of the President of
the commercial court for an amount exceeding 20 000 dirhams, or in civil matters a minimum amount
of 1000 dirhams). Maximum amount: example Israel equivalent of 10 000 euros.

140 |n this sense, see 4.2 Small claims.

141 See the example of Israel, note 139.

142 By way of example, Egypt art 204 of the law of procedure, By way of example, Morocco art 158 of
CPC, or Tunisia. Israel where this option has been limited to certain cases and certain amounts in
Israel.

143 By way of example, Egypt gives general jurisdiction to the “district court” judge of the defendant’s
domicile, Morocco gives jurisdiction to the district court or to the President of the commercial court
(art. 155 and following of CPC).
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of ex-parte proceedings regarding the debtor in the obligation, it is better to limit the
authority to decide on this to a jurisdiction located near the debtor.

4.3.4. Application

Form of application: It is made in writing, but from the logic of standardisation,
Egypt, Israel and Tunisia use a form made for simplification. This choice is inspired
by French and German examples, but also by the European order for payment. We
feel that this could be carried further, introducing a German model and making the
form available electronically, which seems more likely right now in Israel and
Tunisia. A further step towards simplification of the procedure is required.

Currently the application must be lodged with the competent court'** although it
cannot be submitted electronically, which we feel is the next step to be taken rapidly.
Information for litigants is ensured by providing informative brochures or assistance
in wording the application, as well as the web site of the Ministries of justice of
Algeria, Israel and Tunisia.

Content: The application, very simple, contains the minimum indispensable
information, to identify the parties, a detailed assessment of the application, the cause
of the claim, the evidence'*® adopting the French model. In the latter case, we note
that the French and German models differ. The German model does not demand
evidence to be submitted at the time of lodging the application, while the French
model does demand this. This makes the German model simpler from this point of
view than the French one, and could be the one to adopt in legislation in the
beneficiary countries that do not yet have an order for payment procedure.

4.3.5. Representation

Optional representation: It is the principle of Optional representation has been
adopted as the principle for the order for payment procedure by the countries that
have this procedure. This choice is consistent and is to be recommended for those
countries that want to institute an order for payment procedure. Furthermore it is the
choice made by the French and German models, as well as that of the European order
for payment procedure in promoting a formal, simplified, low-cost procedure.

4.3.6. Fees and taxes

Following the example of the small claims procedure — see paragraph 4.2.4 - a large
majority of countries'*® have chosen to charge low fees and taxes'*. The concept
merits attention for its simplicity of understanding, calculation and foreseeability.

144 Algeria, Egypt, Israel, Tunisia.

145 Egypt where the application must be accompanied by evidence, by the details of the debt and the
right of the claimant to apply for recovery; Tunisia, with the production of the debt instrument;
Morocco art 156 of CPC where the “well-founded order for small claim” should be attached to the
application.

146 With the exception of Tunisia where the procedure is free of charge.
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Indeed in Egypt, payment of the fees is a pre-condition for admission of the creditor’s
application by the judge.

4.3.7. Handling the case

Written and/or spoken: In the French and German models the order for payment
procedure is written. It only includes discussion if the judicial decision is challenged.
This avoids the cost of a discussion in most cases 48 and therefore saves time. This is
the choice made by Algeria, Egypt and Tunisia, limited to a written procedure, while
Israel has opted for a procedure both written and spoken, which is no doubt not the
simplest.

Competence: In Algeria, Egypt and Tunisia competence lies with a judge, whereas in
Israel, it is the registrar who is competent to issue the decision in the case of an order
for payment. We find here once again an evidence of the difference between the
French and the German models.

Passing the judicial decision: The time taken to pass the judicial decision is an
excellent efficiency indicator in such a procedure. In fact, it makes no sense to
implement a simplified procedure when it tales a long time to pass the judicial
decision. The time taken goes from 24 hours (Tunisia) to 3 days (Egypt), then to 5
days (Algeria).'*® Up to 30 days (Israel). This latter time of 30 days is similar to that
of the European order for payment. We can only welcome this general readiness to
pass the judicial decision quickly — at least according to law — however practical
reality could not be assessed.

In the case of Israel, practice shows that the deadline is not always respected, in the
opinion of our Israeli contacts. We are facing a breakdown in function, fairly
surprising given the level of information systems in the courts in Israel, and we
suggest an assessment to come up with appropriate solutions.

4.3.8. Informing the defendant

In Israel, the defendant is notified of the procedure opened against him, by someone
with authorisation to do this or by postal delivery. Postal notification is similar to the
German model where it is the clerk of court who notifies the defendant by letter. This
method is simple, less cumbersome, but it allows the bearer of the envelope to provide
complementary information on the content of the document dispatched.

Algeria and Tunisia, however, use service of documents by a judicial officer,
delivering to the defendant in person, thus adopting the French model, which means
there is no doubt that the defendant has received the notification and precisely when.

147 Algeria: between 300 and 2500 dinars - Israel 1% of the amount of the case with a minimum of 10
euros.

148Also in France according to the statistics of the Ministry of justice, oppositions account for around
5.55% of order for payment lodged— source French documentation, Annual statistics on justice 2008.
149 During our interviews in Algeria and Tunisia, our spokespersons assured us that these delays are
generally complied with in practice.
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The two notification methods used (notification by judicial officer or postal
notification) do not seem to present problems and seem to satisfy litigants according
to the statements made during our interviews. Egypt strengthens the protection of the
defendant by enforcing the obligation to deliver information in person or at the
domicile by a judicial officer or an authorized person, within three months of the date
of passing the decision. Failing that, the order for payment would be considered null
and void.

4.3.9. Appeals

Restriction: Although Algeria, Egypt and Tunisia allow an appeal against an order
for payment within a brief period of time'*° and to the same court, Israel, on the other
hand, has chosen to restrict the possibilities of appeal against the judicial decision,
because an appeal can only proceed with the permission of the registrar. We should
mention that in the French and German models the number of appeals is relatively
small'*! and even if there is no restriction to appeal.

This raises the question of the pertinence of limiting appeals as practised in Israel in
matters of order for payment. With no statistics available on these appeals in Israel, it
is difficult to give an opinion of how effective they are. But limiting access to appeal
only makes sense if it is imposed to hold back the flow of appeals, which currently
does not seem to be the case according to our talks with Israeli representatives.

Rec 13 Set up an order for payment procedure in countries that do not have
one for handling uncontested small pecuniary claims

Comment: Unpaid and uncontested pecuniary claims should be handled using one
of the two orders for payment models existing in Europe. Claimants - particularly
of repetitive or consumer claims - should be able to use a very standardised — even
mechanical - order for payment procedure that is simple, with a guaranteed
payment deadline and low-cost, remembering legal representation is optional.

150 Egypt: Opposition within 10 days counting from the notification (art 206 of the procedural law) —
Algeria: within 15 days — Art 308 of CPCA.
151 See note 148.
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4.4. Labour disputes

We have opted to take an interest in this type of dispute because of the special place it
holds in the law, the sensitive nature of such disputes and the need for the simplicity,
effectiveness and efficiency expected by litigants when dealing with their cases,
especially in such matters.

4.4.1. Court with jurisdiction

Specialised court with exclusive jurisdiction or common law: There are two
models in the beneficiary countries. The first model by obligation sends disputes
resulting from the application of labour contracts to a specialised court, different to a
common law court'>2, In this way, the dispute is easier to interpret and it is easier to
identify any possible breakdowns.

The other model used uses a social division of the court of common law !*>.
The solution used, either a division or a specialised court, we feel should be sustained
because it is does facilitate and simplify dispute handling in cases of labour law, from
its very specialisation.

Early conciliation stage: The procedure has a mandatory early conciliations stage in
most cases'>* during which the court tries to reach conciliation between the parties.
This attempt, carried out in a short space of time, which is the case in Lebanon'>®, has
the best chance of success and we feel it is a good solution.

However, we could not get statistics to assess the success rate of this conciliation
stage, which may justify querying such an approach, when it is mandatory, if results
prove to be disappointing.

4.4.2. Lodging the application

Predominance of written form: The case enters the court using a written support,
which may be in any form or may be a printed form. An oral statement is also
possible!>®. The many types of support for lodging the application are a negative
factor that we feel complicates the procedure. In fact, we feel it would be preferable
to standardise claims — by using forms — and that this would ensure a faster process.

152 |srael The Labour Court (5 district labour courts + 1 national labour appellate court); Lebanon:
These disputes are sent by obligation to the labour arbitration council. There is a court per Mohafazat.
(Art 77 Labour Code); Tunisia: Labour Tribunal.

153 Algeria: Art 500 and notes in CPCA; Egypt: specialised chamber within the jurisdiction; Morocco:
common law district court (70) art 18 20 of CPC.

154 Mandatory: Algeria, Lebanon, Morocco (Art 277 CPC), Tunisia (Labour Code) — Optional: Israel;
No conciliation : Egypt.

155 Lebanon: The President of the arbitration labour council is bound to convene the parties to
conciliation within a period of 5 days counting from the date on which the claim was lodged. (Art 50
of the Labour Code)

156 Free text: Algeria, Egypt, Lebanon, Tunisia; Use of form: Israel, Morocco, Tunisia; Oral statement:
Israel, Morocco, Tunisia.
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Assistance with wording applications: From our interviews it is clear that support
for litigants in terms of labour law is important. This is understandable because this
law is often complex and the context in which it is applied is often charged with
emotion. Israel and Tunisia have done a lot of work to help litigants by providing
advice via the Internet, in brochures and also by providing assistants in the courts or
“volunteers”. These measures are to be welcomed and demonstrate “good practice”
that we feel other countries could follow'’.

4.4.3. Content of the application

Identification of parties and their representatives: The document initiating
proceedings before the competent labour court identifies the parties and/or their
representatives when the latter are known.

Court: Identification of the court to which the case is referred is required, but the
date of the hearing and the address of the court are not mentioned in certain
countries'*®. This is a surprising omission and it could cause confusion for the
defendant, which is prejudicial.

Application and grounds: The facts in theory appear in the claim but the legal
qualification is not always required in the document initiating court proceedings'™.
The absence of evidence is admissible in considering simplification'®® because these
documents may be large in volume, but, apart from that, the initial court document
should be as complete as possible. Any missing information — such as the date of the
hearing or the address of the court, the legal qualification of facts — is prejudicial to
litigants and has a negative effect on the duration of the process.

4.4.4. Cost of the application

Free of charge or not: The situation differs between countries that apply the no-
charge principle and those that charge for justice'®!. In Israel'®> we found that the

157 Algeria: The litigant can also refer to an « ABC for the litigant » accessible on-line that helps in the
workings of the court. — Egypt and Lebanon declare that they have no special support for filling in and
drafting the introductory claim in matters of labour law. Tunisia uses the “referring judge” (juge
aiguilleur) who informs litigants, but this system is time consuming for judges.

158 Court to which case is referred: Egypt, Israel, Lebanon, Tunisia; Date of hearing and address of
court not given in Algeria, Lebanon and in certain cases in Tunisia.

159 Report of facts: Algeria, Egypt, Israel, Lebanon, Morocco; Legal qualification required only in
Israel, Egypt and Morocco.

160 Algeria: Evidence can be submitted up until the proceedings begin — Israel: evidence can be
submitted during proceedings with the court’s authorisation; Egypt: evidence can be submitted until
the time of the hearing; Lebanon: the judge retains the right to give the parties more time in which to
submit evidence and that can be up to the close of hearings. (Art 80 labour law and 133 of CPC);
Morocco: Evidence should be provided with the introductory document for proceedings. Tunisia:
evidence can be submitted at the time of proceedings or during a hearing.

161 Free of charge: Lebanon, Morocco, Tunisia (Remembering that Lebanon applies a justice charge for
small claims — see note 130); Payment: Algeria, Egypt (except for employees) Israel (except for
litigation linked to labour accidents and individuals on low income)

162 3 5% of the amount of the claim, with a minimum of 146 euros.
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amount of legal costs is significantly higher than for small claims. The cost of justice
is applied regardless of the status of the litigant, whether an employee who was
recently made redundant or an employer taking out a case against his employee.

Payment supports: There again we have found a great variety of means of payment
in the countries that charge for justice for this type of case. Cash payment remains the
norm — which is regrettable — and payment methods rarely extend to bank transfers,
postal or electronic transfer!®®. Paperless payment used in Israel is real progress. We
can only encourage countries to use electronic transfers and bank transfers, always

reducing the number of options in the move towards simplification'®*.

Place of payment: When legal costs are charged payment is made to the court
administration 6.

4.4.5. Informing the defendant

Who informs: Information methods vary. Lebanon and Tunisia leave it to the court
registry to inform the defendant that a case involves him. Israel leaves that to the
applicant or to the representative of the same, or to a person authorised to do this, but
in this latter case only with the permission of the court. Such permission is not
required in Algeria, Egypt, Morocco or Tunisia'® where a bailiff or a judicial officer
serves the defendant.

Means of information: We find the same variety of information already encountered
in other procedures. Postal notification'®’ but also notification in person to the
recipient by a justice official or a person authorised to do so.

4.4.6. Representation

The principle largely applied here is not to impose mandatory representation on the
parties in the courts dealing with labour disputes'®® at least for first instance common
law courts'®®. This obviously reduces costs if the parties choose not to be represented.
By way of a simplification measure, Algeria’s initiative is interesting in that it
demands no power of attorney when representing the client.

163 Cash payment: Algeria, Egypt, Israel, Morocco. Payments other than in cash: Israel has electronic
and postal transfer.

164 See our comments on the payment of legal costs— paragraph 4.1.3.

165 Egypt: Tax Administration; Israel: Court Administration — Algeria, Morocco: Court registry.

166 For Tunisia two systems co-exist. If the summons is sent by registered letter with
acknowledgement of receipt, it is registrar who is in charge, but if it is made by notification, this is
delivered by a judicial officer.

167 1srael and Morocco. On this concept see paragraph 4.1.4.

168 Algeria, Israel; Morocco; Lebanon: Art 4 law of 2 October 1980, Tunisia (labour law). Only Egypt
imposes the presence of a lawyer who will have to present a power of attorney from his client.

169 Remember that in Algeria, litigation concerning labour law is referred to a specialised division of
the court, and not to a dedicated court.
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4.4.7. Proceedings

Debates: Not surprisingly, proceedings are conducted in writing and spoken form in
the beneficiary countries. The specific nature of labour disputes makes the choice
pertinent, in our opinion. Only Morocco differs in making the spoken approach a
principle.

Deadlines: With the aim of controlling the pleadings, the law sometimes provides
mandatory deadlines!”’. For greater flexibility it is the judge that fixes them'”!. The
principle of such deadlines should be approved for the foreseeability'’> of the
duration of the proceedings, but leaving it up to the judge to sometimes extend
deadlines is a risk in controlling judicial time'”® when extensions become the norm or
when they are repeated in the same case.

Passing the judicial decision: The ideal situation is to have the judicial decision
passed there and then, but pragmatically the law provides for periods that may extend
from 30 days to 3 months !’*. We have already mentioned that a period of 30 days
seems reasonable but it is not always respected according to our contacts, which
makes its scope relative. With some periods lasting up to 3 months!”®, the system is
clearly “not functioning correctly”.

We underscore two “outstanding practices”

- The solution used by Israel that thanks to its « Net Hamishapt » system, puts the
judicial decision on line immediately for the parties and their representatives. This
simplifying initiative is to be recommended and adopted.

- The initiative of the Algiers Court of Appeal, where for cases of that nature,
judicial decision passed in the morning, is available in the afternoon for the

beneficiary party !¢,

4.4.8. Immediate enforcement

Provisional enforcement: Enforcement of the judicial decision should be immediate
177 which seems to us a balanced solution bearing in mind the nature of the labour

170 Algeria, Israel, Lebanon, Tunisia (In Tunisia, during conciliation hearings in divorce cases, for
example).
171 Algeria, Egypt, Israel, Morocco, Tunisia.
172 The foreseeability of the time the proceedings will take is an important factor, particularly in
labour law disputes because of the link with work-salary more specifically.
173 Egypt: The judge fixes deadlines but can extend them upon request by the parties; Lebanon: The
law determines the deadlines in which to receive written pleadings from the parties. These deadlines
may, however, be extended by the judge (Art 80 labour law and 582 of CPC)
174 1srael: up to 30 days; Lebanon: the judicial decision is passed within three months, but this length
of time is not respected in practice (Art 50 of labour law).
175 As mentioned by Lebanon, or no period provided by law as in Egypt.
176 Interview at the Court of Appeal of Algiers with the President of the Court (High Council for the
judiciary) and the Public prosecutor at the Court of Algiers (High Council for the judiciary).
177 |srael; Morocco: Art 285 and 286 of the CPC - In cases of labour accidents and professional
health hazards as well as social security, labour and apprenticeship contracts, provisional
enforcement or by operation of the law, notwithstanding opposition or appeal; Lebanon : Art 6 of the
Law of 2 October 1980; Tunisia, for debts recognised by the defendant, article 207 of the Labour Law
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dispute, when more often questions of salary are at stake and they take on a “bread
winner” nature. Immediate enforcement is a measure that has the major effect of
simplification because it forces the defendant to enforce, even if he lodges an appeal
against the judicial decision. It is an excellent way of dissuading delaying appeals.

Rec 14 Encourage the principle of provisional enforcement of the law
attached to the judicial decision passed by the courts dealing with labour
disputes

Comment: Bearing in mind the maintenance nature of the claim of the employee
and the fact that he is most often at the origin of the case, it seems right to confer
provisional enforceability by operation of the law to the judicial decision. However,
the judge should have leeway and be able to decide otherwise. Thanks to such a
simplifying measure, time delaying appeals should be considerably reduced and
claimants - most often the employees - should recover the amount of the sentence
more quickly.

4.4.9. Appeals

Possibility sometimes restricted: An appeal is always possible against the decisions
of the courts in charge of disputes under labour law, but this differs according to
country. Although open without restriction in Algeria, Egypt, Morocco, Lebanon and
Tunisia!”® appeal is, however, restricted to authorisation from the registrar in Israel.
Not having statistics for a more detailed analysis, we cannot say how relevant a
restriction to appeal is in these matters.

allows the judge to order that they be paid immediately.
178 Our contacts in these countries have emphasised the significant tendency to use appeals.
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4.5. Family and personal status disputes

One of the emblematic questions in this type of dispute is that of maintenance
obligations and how to recover them. Internationally, the New York Convention of 20
June 1956'” tends to facilitate the recovery of this maintenance between the signatory
countries. The Hague Conference on International Private Law prepared the
convention of 23 November 2007 as well as the protocol of the same date on the
international recovery of child support and other family maintenance'®® considerably
modernising the issue. Then, more recently, the European Union'®! developed a
common legislation on jurisdiction, applicable law, recognition and enforcement of
decisions and cooperation in matters relating to maintenance obligations.

4.5.1. Competent courts

Family disputes — a patchwork of competent courts: Our study has revealed just
how many courts handle family disputes. In first instance, the civil common law
courts sometimes share disputes with the religious courts'®. Our visits to the
beneficiary countries let us see the complexity of these structures, as well as the
sensitivity of the issues. In Israel, for certain disputes, religious courts the family
courts have a parallel jurisdiction and sometimes there is “forum-shopping” to one
court or the other allegedly more favourable to the litigant.

This patchwork of courts is rooted in the history of these countries. The force of
tradition and religious heritage make it difficult to bring about simplification, which
would consist of entrusting the settlement of such disputes to one court, no doubt a
civil court. Simplification sometimes has insurmountable limitations.

A summary seems to have been achieved by entrusting these disputes with a family
division of the common law courts, and to a specialised chamber of the court of
appeal'®.

Patchwork of disputes: We found that the variety of matters dealt with as part of
family disputes, includes marital relationships (engagement-marriage-divorce, use of
name, residence), filiation, child custody, family assets, maintenance, guardianship,
curatorship, relations between older and younger kin, successions, or even the more
specific dispute of adoption under Islamic law “kafala”!®¢,

179 UN Web site — Treaty Collection
http://treaties.un.org/pages/ViewDetailslll.aspx?&src=TREATY&mtdsg no=XX~1&chapter=20&Temp=
mtdsg3&Ilang=en&clang=_en 65 countries had joined the Treaty on 18 November 2012.

180 6 countries to date signed this convention, including the European Union for all its Members States
http://www.hcch.net/index en.php?act=conventions.text&cid=131

181 Council Regulation (EC) No 4/2009 of 18 December 2008.

182 |srael includes Druze, Muslim, Rabbinical and Christian religious courts; Lebanon: Besides the
religious courts, the succession of non-Muslims falls to the common law courts.

183 Algeria, Morocco, Tunisia with the family judge in the TPI, and in regard to the Court of Appeal,
even if the dispute is referred to the civil chamber, in practice we find specialisation in this chamber.
184 Adoption in Islamic law — For matters covered in Algeria, see art 423 and its notes in CPCA.
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Personal status dispute — a multitude of competent courts: First of all we find that
“personal status” does not exist everywhere, but when it does exist we find the
religious courts play a prevalent role in handling this specific type of dispute, but at
first instance and appeal level'®®. Lebanon deals with the existence of different
denominations by entrusting cases of succession for “non-Muslims” to the common
law courts only'®®.

We believe that in matters of “personal status”, the importance of religion, customs
and habits make any idea of simplification somewhat random.

Conflict of jurisdictions: Should there be a conflict between courts with concurrent
jurisdiction, the beneficiary countries have set up a legal mechanism to deal with this
competence and bring a solution to the problem '¥’.

4.5.2. Lodging the application

Written form sometimes a printed form: We found one constant in all the countries
included in the study that recognise such courts, which is that the case is lodged
before the court using a written form, which at best is on a printed form'®8. Use of the
form appears to be a measure leading to simplification and should be developed,
particularly when it is associated with assistance for filling in and/or drafting. This
assistance is provided in many ways - on Internet sites, brochures, and assistance in
the courts or in a specialised centre, or provided by “volunteers”. Provision of such
assistance is generally high level and it also involves guides available on the Internet
and brochures'®’.

Such assistance efficiently contributes to comprehension and the simplification of the
law and access to it. Such initiatives should be encouraged and developed in the
countries that do not yet have it or in which the range on offer is limited.

Rec 15 Implement and/or develop forms for lodging the claim with the court
in family dispute and personal status cases, as well as measures for
assistance in filling out the form and/or drafting the claim.

185 Exception: Egypt and Jordan. — Religious courts figure prominently in Israel and in Lebanon.

186 L ebanon: Law of 23 June 1959.

187 Algeria: In case of conflict of jurisdictions, the final decision rests with the joint higher court — the
Court (High Council for the judiciary) or the Supreme Court. However, the Supreme Court has sole
authority to rule if both parties in the conflict lack a joint higher court (CPCA Art 35, 398, 399 and
400). — Egypt: Court of the domicile of the defendant has an extended jurisdiction (Art 12 of the law
on family courts); Lebanon: Plenary Assembly of the Court of Cassation designates the court with
jurisdiction in the case of a positive or negative conflict of jurisdiction. (Art 95 of CPC) - Israel: the
mechanism is implemented by the Supreme Court - Tunisia: the conflict is settled by the “Rules of
judges” art 198 of CPCC.

188 |srael does indeed use a form, so does Egypt. Although the written form is used in Morocco, this
country recognises the spoken form in court as a means of lodging the application (Art 32 of CPC).

189 Algeria (internet guides); Israel (Internet, brochures, assistants, specialised centre and volunteers);
Morocco (brochures and assistants); Tunisia (Brochures, assistants in courts, specialised centre).
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Comment: Family and personal status disputes have a large emotional component
that should not hide the need for standardisation, particularly in first bringing the
case to the court. To this end, introducing forms would help quickly and simply to
establish a framework for claims (divorce, child custody, maintenance allowance,
etc.) in this way facilitating the work of the judge. Assistance with filling in forms
and/or wording the claim could also be proposed by the courts and by lawyers
within the framework of free legal consultations.

4.5.3. Content of the application

In countries that are familiar with this type of litigation, we have noted that the claim
identified the parties and their possible representatives, the court to which the case is
referred as well as the date of the hearing!”’ and even the nature of the claim, the facts
and their legal qualification. As to evidence and supporting items included therein,
these should be provided with the application.

4.5.4. Fees for lodging the application

Variety of costs: A variety of costs is a characteristic even within the same country
and according to the court in question. Given this confusion, the litigant has difficulty
in understanding why from one court to another, whether religious or not, costs
differ'®!. This is an issue that certainly requires simplification, if only to harmonise
costs on a comparable basis.

Variety of payment methods: Not surprisingly, when legal costs are charged, cash
payment predominates, while bank transfer is rare in settling the cost of the
proceedings, and payments are made to administration or to the accounts department
of the court'”?. Here again, cash payments mobilise a great deal of resources, and
require multiple operations. In the framework of an objective of simplification and
efficiency, bank transfers should be promoted, or even electronic payments when this
will become technically possible.

4.5.5. Informing the defendant

Source and means of information: The choices vary. Lebanon has the clerk of court
deal with notifying the defendant that the case exists, while Israel has the applicant or
the representative of the same to do it, and the Algeria, Egypt, Morocco and Tunisia
group relies on a court bailiff or a judicial officer to personally notify the defendant.

190 For the date of the hearing, with the exception of Algeria, Morocco and Lebanon.

191 Tunisia: free of charge; Morocco: free of charge for certain categories of person; Israel 1% of the
amount of the case, with a minimum of 100 euros, for the Rabbinical courts around 50 euros, for the
Druze courts, Muslim around 30 euros; Egypt: Cost exemption for maintenance cases; Lebanon 100
000 LL to 3 million LL according to the court to which the case is referred. Religious courts define their
own charges.

192 Cash payment everywhere; Israel: bank transfer possible
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On average a postal service is used, but more often it is the bailiff who notifies the
defendant of the case. The latter mode of notification, which is more complete and
less random than the postal service, is to be preferred

4.5.6. Representation

Since these are cases in which the personal role of the parties is essential, it is not
surprising to find that representation by a third party — possibly a lawyer — is not
mandatory!'®. Representation by a lawyer is, however, a reality and here, Egypt and
Morocco require representatives to give proof of power of attorney for their clients.
By contrast, in Algeria, if the representative is not a lawyer, he will be subject to an
authorisation to represent the party. Israel is different in letting the court decide on
mandatory representation should the need arise.

4.5.7. Proceedings

Conciliation/mediation: The process often begins with conciliation/mediation —
according to the country — which may be mandatory or optional'®*. Since these are
disputes in which passions run high, such a stage seems pertinent to try and resolve
the disputes or at least try to alleviate them.

Single or multiple attempts: The attempt at conciliation/mediation intervenes in
principle before the start of proceedings, but the parties can seek this attempt at any
time'®>. The number of attempts at conciliation/mediation varies considerably and
shows the concern of the legislator to protect the family tie. From the facts, the results
are not convincing'”®.

The question is how effective are these multiple attempts compared to the result
obtained. With no statistics to consult it is difficult to determine whether there is
justification for using one method or the other. However, many attempts could have
an effect on prolonging the case. This is why we feel it would be preferable to have
only one attempt at conciliation/mediation, in the interests of simplification.

Written/oral pleadings: It is not surprising that pleadings are both written and oral
because in these cases emotional and humane elements are greatly involved.

193 Algeria: However, in order to appeal before the court (judicial council) or to form an appeal before
the Supreme Court, representation becomes mandatory, even if it is not in first instance. Lebanon.

19 Mandatory in Algeria: Magistrates who are specialists in these matters have stressed their
particular attachment to this stage of mediation; Egypt; Lebanon; Morocco: art 81 to 83 of family law;
Tunisia; Optional: Israel.

195 Israel.

1% One attempt: Lebanon, Israel (at least one attempt); Multiple: Algeria, Egypt, Morocco, Tunisia
(for the last two countries, there is a minimum time between the hearings in order to facilitate
conciliation). In our interviews our spokespersons stressed the poor results of these attempts that
are now seen on as procedural steps that lead to little progress.
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Streamlining pleadings: The pleadings are closed within certain deadlines fixed by
law and by the judge'®’” and the parties do not intervene in managing these
deadlines'®®.

We feel that limiting written pleadings and exchanges between parties is likely to
help simplify the procedure and avoid delaying tactics.

Rec 16 Limit the number and time of written pleadings and exchanges
between the parties and/or their representative.

Comment: The multiplication of conclusions and exchanges with the other party is
sometimes used as a delaying tactic. Even without this tactic, it would be preferable
to create a better framework for exchanges between the parties and their
representatives. That should be done in number, but also in time, so that the parties
and their representatives do not use the passage of time to hinder the future
judicial decision.

197 Algeria, Egypt, Israel, Lebanon, Morocco, Tunisia.
198 Mandatory: Algeria, Israel, Tunisia — Optional: Lebanon, Morocco.
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4.5.8. Provisional measures

Range of measures: To respond to an urgent need, the judge may take provisional
measures in direct association with the dignity and vital needs of the family, and in
particular the children. In all countries these aim to address:

- Child custody
Accommodation for family and children
Family possessions
Maintenance
The Egyptian and Israeli judge may, however, adopt such measures at any time, while
in Jordan the judge does not have such measures available.

4.5.9. Enforcing the judicial decision

Provisional enforcement: The situation varies according to beneficiary country.
Some allow immediate enforcement of the judicial decision, while others only allow
enforcement after the appeal period has elapsed, making it possible, however, for the
judge to order provisional enforcement of the judicial decision he has passed'®’.

To take account of the specific nature of these disputes and to avoid lengthy appeals,
we feel it would be better for decisions to be accompanied by provisional
enforcement, when this is not automatic. This is a balanced solution in the interest of
families and the judiciary.

Rec 17 Confer automatic provisional enforcement to the judicial decisions on
the vital needs of one of the parties or the children

Comment: Following a divorce finances are often unstable, and the judicial decision
that grants maintenance to one of the spouses and to the children of the couple
should benefit from an automatic provisional enforcement. In fact, it is essential
that the maintenance needs of one of these parties and/or the children should be
ensured immediately. Furthermore, exercising the right to appeal should not
paralyse the payment of the maintenance allowance.

Cross-border dimension: When it is a case of family cross-border litigation, we have
found that the difficulties are many. International child protection and international
family and property relations have been the object of many international conventions
within the framework of the Hague Conference on International private law?* an

organisation to which not all the beneficiary countries belong yet.

International child protection
The figures between square brackets refer to the number of the convention concerned within the HCCH

199 Immediate enforcement possible: Egypt (for maintenance and parental responsibility); Israel,
Tunisia (for provisional measures, Art 41 Law 57-3 of 01/08/1957) — Once the time to appeal has
expired: Algeria, Egypt, Lebanon, Morocco, Tunisia (in the other cases).

200 http://www.hcch.net/index_en.php?act=text.display&tid=10 [The figures in square brackets refer
to the number of the relevant Convention] and are hypertext links to the said conventions.
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Protection of children (1996) - [34] ; Child abduction (1980) - [28] ; Adoption — Co-
operation (1993)- [33]; Recovery of Maintenance (2007) [38]; Protocol on
Maintenance (2007) [39]; Maintenance obligations (enforcement) (1973)- [23];
Maintenance obligations (Applicable law) (1973) - [24] ; Maintenance obligations -
Children (Applicable law) (1956)- [08]; Maintenance obligations - Children
(Enforcement) (1958) - [09] ; Protection of Minors (1961) - [10] ; Adoption (1965) -
[13]

Relations between (former) spouses

Marriage (1978) - [26]; Divorce (1970)- [18]; Matrimonial Property Regimes
(1978) - [25]; Recovery of Maintenance (2007) [38]; Protocol on Maintenance
(2007) [39] ; Maintenance obligations (Applicable law) (1973) - [24] ; Maintenance
obligations (Enforcement) (1973) - [23]

Status in relation to The Hague Conference on International Private Law
HCCH.

Member states of HCCH Contracting States non-members of HCCH
Algeria
Egypt A
Israel M
Jordan M
Lebanon C
Libya
Morocco M
Palestine
Syria
Tunisia

201 | ebanon Convention of 1 March 1954 on civil procedure - entry into force on 7 January 1975
http://www.hcch.net/index en.php?act=conventions.status&cid=33 .
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Rec 18 Invite the beneficiary countries to join the international community
by signing and ratifying the Hague conventions on child protection and
relations between spouses.

Comment: The increase in mixed marriages between nationals and non-nationals
leads to a complex dispute. The specific instruments to provide protection,
developed by the Hague Conference on Private International Law are used by many
countries and are a reference. The situation in the beneficiary countries concerning
child protection and relations between spouses is not satisfactory. The countries
should become aware of the delay and to find suitable solutions, namely by joining
the Hague Conference by signing and ratifying conventions on the protection of
children and relations between spouses.
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5. Criminal procedures

Criminal litigation is ever increasing because society is demanding more sanctions for
behaviour considered an attack on common interests. In view of this increase the
States have no other solution but to hire more judges if they have the means, and
implement measures that are simpler and consume fewer resources.

5.1. Simplified procedures

Mass litigation: In criminal matters, simplification measures have been put in place
to resolve a number of offences for minor crimes. The scope of application of these
measures is fairly far-reaching®? but it covers the same reality, that is, mass litigation
made up of simple offences and representing large volumes.

Volume of procedures: The large volume of these offences was emphasised during
the interviews and the extent of the problem is given by Israel where minor offences
amount to 1.25 million?®,

Simplified procedures and the nature of criminal sanctions: The beneficiary
countries that put in place such procedures have a very similar attitude in that these
simplified procedures are used only to deliver pecuniary sanctions, but never custodial
sentences?%,

Handling of the litigation: The basis for this litigation is similar in the different
countries in that it rests in principle on faith in a document established by the police or
the authority that has noted the facts breaking the law?®>. The mechanism of the
sanction differs, however, from one country to another. In an initial approach, and on
the basis of the findings established, the judge delivers the pecuniary sanction (Jordan,
Lebanon). In a second approach, the finding in itself merits a pecuniary sanction that
should be paid unless challenged before the judge (Israel).

This last mechanism is much simpler from the perspective of settling litigation en
masse. We fell it should be preferred for its simplicity of implementation. The judge
plays the role of an appeal for the offender but only in case of dispute. Such a
mechanism saves precious human resources, because the number of challenges is
smaller than that of offences, but without prejudicing the rights of the offender-
litigant, who always has a way to challenge.

202 Traffic offences (Israel, Jordan, Lebanon, Morocco), fiscal and customs violations, labour law and
environmental violations (Israel), forestry offences (Morocco) offences against municipal ordinances
and the rules of public hygiene (Lebanon), unfair competition, price increase, consumer protection,
customs violations allow for transactions with the administration (Tunisia).

203 |srael 7.7 million inhabitants — see paragraph Table 01: Number of inhabitants.

204 Algeria: art 391 and 393 of CPP — Lebanon: Although art. 203 of CPP provides the principle of
administrative or correctional sentence for certain offences that are the object of simplified
procedures, the practice of judges reported to us is that no prison sentence is applied under a
simplified procedure.; Israel, Lebanon, Morocco.

205 Algeria, Israel, Jordan, Lebanon.
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Rec 19 For small criminal offences in mass litigation, encourage the
mechanism in which the finding has the value of a pecuniary sanction, unless
challenged before the competent judge.

Comment: Small criminal offences account for a large number of cases, based on
facts the veracity of which is established by a person on oath by means of a police
report or by video recording, and for which the sanction is low on the scale of
sentences (fines). To simplify dealing with these repetitive cases, the report on the
offence and the sanction itself should be associated in the most automatic way
possible. The violation becomes sanction. The protection of the rights of the litigant
is guaranteed in opening an eventual report quickly, before a judge, as soon as he
becomes aware of the offence and the associated sanction.

5.2. Ordinary court procedure

Criminal case joinder: In such a situation we have found a dual approach. On the
one hand, when several criminal cases investigate the same person, there is a possible
joinder of cases wherever the offences were committed. However, this can only
intervene in certain conditions**® and it can result in a combination of sentences®®’. On
the other hand, there is no joinder in these cases and the result is that each case is
dealt with individually 2%,

From the point of view of simplification, the possible joinder of cases means that a
substantial economy of time and means can be made, and for this reason it should be
encouraged in the legislation of the States.

Recording proceedings: Recording of proceedings in criminal cases is developing in
some countries??”” but it seems to run into the problem of equipment and investments
on the one hand, and on support processing on the other hand. When proceedings can
be recorded this is done in audio and/or video form. There is a strict legal framework
for doing this in which the judge decision-making authority. These recordings are
often limited to certain cases>'’, no doubt for lack of means.

Remote testimony: In criminal proceedings, hearing either the plaintiff, the accused
or possible witnesses using a video-conferencing system is only possible in Israel,
Jordan and Tunisia, and it is not permitted in Egypt and in Lebanon. Although
provided for by law in Algeria, it is sometimes used for judicial assistance, an
encouraging sign of pragmatism.

This technique of remote testimony is likely to simplify procedures, to make them
shorter. It is also a good solution for improving the results of hearing witnesses, the
case in some countries’!!. However, this supposes on the one hand sometimes an

206 Same facts, events for Egypt and Israel.

207 Algeria, Jordan, Morocco.

208 | ebanon, Tunisia.

209 |srael, Jordan, Lebanon (Art 250 of the Code of civil procedure) and in the planning in Morocco.
Tunisia restricts this to terrorism and money laundering cases. Egypt has not launched the process.

210 | ebanon regarding pleadings in the criminal court; Tunisia see note 209. In Israel recording is often
limited to audio, even if the law lays down no restriction to cases that might be recorded.

211 palestine, Lebanon as underlined during the interviews.
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evolution of the legislation and on the other hand a substantial investment in the
required facilities and equipment.

Rec 20 Install the means for video-conferencing in all courts, giving priority
to the criminal courts and places of detention.

Comment: Delays in court proceedings are often due to difficulties the court has in
hearing litigants and/or witnesses. Distances separating some of them make travel
costly. Transferring individuals in detention involves the risk of escape and
mobilises considerable and costly resources. Technical solutions can overcome
these obstacles in allowing the court to address litigants and witnesses remotely
using both image and sound, but also written forms.

Absence of the accused: this should not bring proceedings to a halt, and the case
should be able to continue even without the accused, if he refuses to appear or if he is
expelled from the courtroom for causing trouble. The concept of judgement by
default, which we find in the legislation of the beneficiary countries, means that
whoever is absent may be judged without the court being paralysed and the case being
referred.

5.3. Pronouncement of judicial decisions

Pronouncement of the judicial decision: The judicial decision should be passed in
writing even when the proceedings have been audio or video-recorded, which we
have seen is not yet the norm?'2. The decision of the court is read at the hearing in
whole or in part’'® and in the presence of the full court’'*. To simplify the procedure,
without however prejudicing the rights of the defence, the solution of reading only
the essential elements seems a good approach, as is the presence of a smaller
number, or only one judge, of this tribunal at the time of pronouncement.

5.4. Informing the convicted party

Right to information: This right is fundamental to the convicted party so that he can
practice his right of appeal if it is open. There are many solutions and they fall into
three categories. The first category makes the convicted party aware of this judicial
decision in all cases®'”, while another category only notifies the convicted party if that
party was absent from the hearing, and the last category notifies the convicted party

only if he was not represented at the hearing?'®.

212 See paragraph 5.2 Ordinary court procedure.

213 Algeria: In criminal cases it is read in its entirety, whereas for tortious matters and small offences,
the reading is limited to certain elements — Similar situation in Tunisia (Art 164 CPP); In Israel, in
certain cases, the judicial decision may be read partially on the main points. In Egypt only the penalty
is read.

213 The principle is the court in its full composition. Algerian exception: exception in certain cases
provided for by law, Art.285, 305, 309, 310, 379 of CPP.

215 Algeria, Jordan, Morocco, Tunisia.

216 Egypt, Lebanon.
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The idea of avoiding redundant information could be seen as a measure of
simplification, that is, that there would be no information if the party were present at
the hearing. On the other hand, systematic information may appear as a measure that
protects rights of defence in which the interest would be greater than that of
simplification.

However, we do note that even the presence of the defendant at the hearing does not
guarantee an understanding of the judicial decision. This is why we think that it would
be preferable to notify the convicted party in all cases of the judicial decision.

Channel of information: The means used to notify the convicted party in all cases
vary greatly. Notification by registered mail runs parallel to personal delivery by a
bailiff, a judicial officer or a duly authorised person, or to notification posted up in the
court if the party involved has no known fixed address, or even but to a lesser extent,
notification sent by fax*!”. All means seem to be appropriate providing they are a fair
balance between effective information, cost reduction and respect for the rights of
defence.

5.5. Financial enforcement of the judgment

Improvement of enforcement: Enforcing the judicial decision often comes too long
after it has been pronounced, at a time when the convicted party has been able to
contrive his insolvency and when his financial state may have evolved negatively.
Therefore, we think that a relevant simplifying measure and good practice with a good
outcome is to allow the convicted party to pay the conviction charge right away.
This is done in Egypt, Israel and Jordan, but Algeria, Lebanon, Morocco and Tunisia
only allow the convicted party to pay after notification of the judicial decision, so
running the risk of contrived insolvency.

217 Notification by mail: Algeria, Israel, Morocco — Personal delivery to the interested party by a bailiff
or an authorised person: Algeria, Egypt, Jordan, Lebanon — Posted up in court if the interested party
has no known fixed address: Algeria, Lebanon — Delivery by fax: Israel.
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Rec 21 Encourage immediate payment of the criminal conviction, if need be
by reducing the amount owed on immediate payment.

Comment: Criminal convictions suffer payment delays because recovery often
comes late - the convicted party having become insolvent or having disappeared.
To correct this situation and improve the recovery rate, immediate payment should
be encouraged at the time the judicial decision is passed. For the convicted party to
show an interest in paying immediately there must be an incentive that could be a
partial discount on the debt against direct payment. Such an incentive could be a
reduction of 10 to 20% of the sum of the cash conviction.

Information on the payment: The convicted party should be thoroughly informed of
the payment deadlines from which he benefits, as well as of the risks he runs if he
does not pay within these deadlines. Similarly, identification of the party and the
place of payment of the conviction should be clearly explained®'®.

By way of simplification as well as efficiency in enforcing the judicial decision, we
feel that all practical information should be contained in a document that will be sent
to the convicted party. The best time for this would be at the time of the hearing, or at
the notification of the judicial decision?!’. Moreover, to encourage the convicted party
to pay immediately, a financial incentive, a reduction in the amount of the conviction,
seems to be the best measure, as mentioned in the previous paragraph.

218 |n this sense, see Algeria: Art 597, 600 and 604 of CPP, as well as Art 383 and 392 of CPP; Lebanon:
The document details the payment deadline with mention of the risks and measures taken in the case
on non-payment within deadline Art 54 of criminal law; Morocco: The document sent to the
convicted party explains to whom the payment should be made and the payment deadline as well as
the procedures that may be applied in the case of non-payment.

219 See paragraph 5.4 Informing the convicted party — « right to information ».
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6. Administrative procedures

Administrative litigation is growing at a steady pace, the public no longer hesitates to
challenge decisions made by the public authorities whether individual or collective.
This means an increase in this type of litigation, which countries must face. There
again simplification of the administrative procedure should provide sustainable
solutions for a better management of such litigation.

6.1. Lodging the application

Ways of lodging the application with the court: Lodging an administrative
application with the court is done only in writing in all the countries®*’ using
traditional methods. However, we find the same tendency in the European countries
that is, the administrative procedure is in writing. The use of forms or electronic
supports to lodge the application is not implemented in any of the countries.

6.2. Representation

Mandatory nature: Administrative law is a very technical law. So it is fairly logical
that in almost all the beneficiary countries, representation by a legal professional is
mandatory®?!. Israel and Tunisia are different in that representation by a legal
professional is optional, the litigant being able to opt for self-representation in the
administrative courts.

Assistance to the litigant: We feel it may result in imbalance and breakdown of
“equality of arms” if the other party is represented by a lawyer. Proof of this
imbalance is further accentuated by the absence of formal assistance’?? in the
administrative procedure, with the exception of Egypt or Morocco, the latter
providing support in court and on-line. When the State does not ensure this mission,
the NGOs provide assistance to litigants when they are not represented by a lawyer.
This situation in itself is not satisfactory, because it is the role of legal aid to cover
this type of need.

6.3. Fees and taxes

Relatively high fees: The trend found in the beneficiary countries is to charge a legal
fee for administrative procedure — not covered by judicial aid — fixed by law. The
amount is either fixed or variable, and in the latter case, in association with the

220 Algeria (art 815 of CPCA), Egypt, Israel, Jordan, Lebanon, Morocco (Art 31 of CPC), Tunisia.

221 Algeria, Egypt, Jordan: Article 13 of the Code of the Supreme court and its amendments No12 of
1992.

222 Information brochures, Support with drafting, Introduction of standard forms, etc.
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amount of the case?”®. Only Tunisia differs in a positive way in making this legal
access free of charge.

6.4. Proceedings

Written and spoken: Although the case is lodged with the court in writing, the
proceedings are conducted mainly in written and spoken form?>*,

Duration of proceedings: The beneficiary countries fall into two groups - the first in
which the duration of proceedings is provided by law, and the second in which the
time is left to the appraisal of the court?®>. However, in the first group, the judge still
has the authority to prolong times and deadlines, as is the case in Israel, therefore
calling into question the beneficial effects of the law.

We have not observed deadlines ‘by agreement’ between the parties and the judge in
proceedings before the administrative courts.

Passing the judicial decision: We did find a fair amount of confusion in this case and
many different practices in place. Israel promotes an immediate judicial decision.
Tunisia seems to be effective with a time lag that in practice does not exceed 48
hours, while Algeria wisely encourages its magistrates to pass the judicial decision
within a “reasonable” time lapse. Jordan in turn, tries to impose a time lapse of 30
days, while Egypt and Lebanon, impose no time constraint at all. During the
interviews held in the countries, the persons we talked to often stressed that it is not
easy to give a judicial decision within a time lapse imposed by law when, in their
opinion, the material conditions and tools available to courts and registries are
insufficient.

6.5. Informing the defendant

Origin of information and support: No clear trend emerges on this*?® since delivery

by an authorised person or dispatch by mail are both modes of delivery of the
summons. This is mainly the result of the use of available resources by the countries
that use the information structures available.

6.6. Appeals

Appeal possible but sometimes filtered: The trend is to allow appeals made within a
period of 10 days to 2 months, which we feel is sufficient. A special feature is found
in Israel that demands authorisation to bring an appeal before the administrative court

223 Algeria: the amount of the charge is not linked to the value of the case — Egypt less than 100 EGP —
Israel: the amount varies according to the court referred and the amount of the charge may be from
130 to 140 euros, which is “significant” - Lebanon 2.5% of the amount of the claim. Morocco.

224 Only Lebanon and Tunisia are different in imposing only written proceedings.

225 provided by law: Israel, Jordan, Lebanon; Appraisal by the court Algeria, Egypt, Morocco, Tunisia.
226 By the registry: (Lebanon, Morocco, Tunisia); By the claimant (Israel); By a court bailiff an
authorised person. (Algeria, Egypt, Jordan, Morocco).
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when the appeal is made against a judicial decision passed by the administrative
courts. Appeals are then filtered within 30 days, which can be seen as fast.
Filtering proves to be a good technique for controlling the number of these latter

appeals when it does not interfere with the rights of the parties to an appeal when it is
well founded.
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7. Alternative dispute resolution Mechanisms - ADRs

ADRs provide alternative solutions to judicial proceedings in which a third party
intervenes to find a solution to the dispute, proposing a solution that is submitted to
the parties for their agreement. Three forms are used 7.

Arbitration: the parties chose an impartial third party — an arbitrator, whose
final judicial decision is binding. The parties may submit evidence and
witnesses before the arbitrators. Sometimes, there are several arbitrators
appointed who work like a court. Arbitration is used most often for
commercial litigation because it offers greater confidentiality.

Conciliation: the main objective of the conciliator is to conciliate, most of the
time looking for concessions. The conciliator may make suggestions to the
parties for settling the litigation. Compered to the mediator, the conciliator has
more power and he is more pro-active.

Mediation: This is a voluntary non-binding process, to settle small private in
which an impartial, independent third party helps the parties to facilitate
discussion so as to settle their difficulties and come up with an agreement. It
covers civil, administrative and criminal matters.

European context: The European Union wished to facilitate the use of mediation as
a way of settling cross-border civil and commercial disputes?*® by encouraging judges
to suggest this solution to the parties, without, however, making it mandatory.
Therefore agreements reached through mediation, and that fall within the scope of the
directive, are mutually recognized and can be enforced in all the Member States, in
the same conditions as those established for the recognition and enforcement of court
judgments in civil and commercial matters, as well as in matrimonial matters and
parental responsibility matters.

International context: UNCITRAL proposes model laws for harmonising legislation
in the countries in order to improve exchanges and international trade.

With regards to commercial conciliation, UNCITRAL proposes (Article 6 point 2) as
part of its law on international commercial conciliation (2002 -
http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/2002Model_conciliation.
html) “Failing agreement on the manner in which the conciliation is to be conducted,
the conciliator may conduct the conciliation proceedings in such a manner as the
conciliator considers appropriate, taking into account the circumstances of the case,
any wishes that the parties may express and the need for a speedy settlement of the
dispute”.

In the field of arbitration, UNCITRAL established arbitration rules (version revised in
2010
http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/2010Arbitration_rules.ht
ml) in order to achieve a speedy settlement of the dispute. The desired swiftness — and
hence, efficiency — is manifested in particular by the appointment of arbitrators (Art

227 Selon la définition qu’en donne la CEPEJ dans Systémes judiciaires européens, Edition 2012,
données 2010-CEPEJ, page 138.

228 Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on certain
aspects of mediation in civil and commercial matters.
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8) the choice of the language (Art 19) as well as the possible appointment of experts
(Art 29).

ENPI context: The beneficiary states are at different levels in the development of
ADRs. This fact, previously underscored in an earlier report** persists. ADRs are
covered by specific legislations that aim to implant their use 2*°.

7.1. Scope of application

Types of dispute: In the table below we have identified the types of dispute in which

ADRs are used, although this does not reveal to what extent they are used because

statistics were not available to us, except for Morocco®!.

At the time of writing the report, the expert had no data for Libya and Syria.
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Family conflicts |zl |zl |z[ |zl |zl

Consumer disputes |z| |z[ |z[ |z|

Labour disputes M M M M M

Tenancy disputes |z| |z[ |z|

Disputes with a legal professional M M M

Disputes with a health professional |z| |z[ |z|

Commercial law |z| |z[ |z[ |z|

Administrative law |zl |z[

Fiscal law |ZI

Most ADR concentrates on consumer, labour and tenancy disputes as well as
commercial law. This is not surprising because these are matters of choice for ADRs.
Fiscal law is relinquished to the exception of Algeria.

Encouraging the use of ADRs: Use of ADR is developing from contractual
documents, because it is in the contract that the parties foresee the use of ADRs in
case of dispute. In the beneficiary countries, respondents found that the contractual
clauses of civil and commercial contracts usually refer to ADR, particularly to
arbitration and mediation**?. However, there is room for progression and ADRs have
a significant potential.

229 See J. LHUILLIER in « Access to justice and legal aid in the Mediterranean Partner Countries-
EUROMED JUSTICE 11-2011 » Paragraph 9 pages 58 and following.

230 Algeria: CPCA — Jordan: Conciliation in labour law, Mediation in civil litigation Law No12 of 2006,
Arbitration Law No 31 de 2001 — Lebanon: Art 762 to 808 of the Code of civil procedure — Morocco:
arbitration and conventional mediation are regulated by the Code of civil procedure (Articles 306 to
327-70). Conciliation in matters related to personal status is covered by article 180 of the Code of civil
procedure and in social matters, by article 277.

21 In Morocco, 16358 conciliation procedures in matters of ending the marital relationship have been
successful.

232 | ebanon: Almost all international commercial contracts and some civil and commercial contracts
refer to ADRs and more precisely to arbitration.
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Initiatives for the development of ADRs: In addition to actions undertaken to
promote these measures®**, some beneficiary countries have taken initiatives that we
would like to emphasise.

MAHUT Programme — Israel (start — October 2008)

This programme obliges the parties in a civil dispute for a maximum amount of 50 000
shekels, to take part in an assessment interview, conducted by an outside mediator
chosen from the list of mediators working on the MAHUT project. During the interview,
the parties in dispute will determine, with the mediator, how the mediation process can
settle their differences. The mediators on the list are chosen in a public tender called by
the Israeli Court Authority. The basic criteria for selecting them include, among other
things, their experience in the subject, university level education and recommendations.
The assessment interview is carried out by the mediator without any charge. If, on its
conclusion, the parties agree to try to resolve their differences through mediation, each
party must pay the fees, at a maximum 300 shekels (around 50 euros) per hour of
mediation.

The pilot scheme is accompanied by a programme to assess the procedure, which stresses
the mediation interview and the ensuing mediation process. The aim of the assessment is
to determine how effective the programme is, as well as to suggest improvements in real
time, so as to introduce the programme in the courts.

Programme of assistance units in family courts - Israel

The family courts’ assistance units provide a range of services for the family in dispute
proceedings in the court. The aim of the unit is to help families to settle their differences
through dialogue and understanding. The unit is structured around a team composed
mainly of social workers and family counsellors, psychologists and mediators. The
judges will often channel parties towards mediation and towards a mediator in the unit
before the case really gets to the proceedings stage.

Programme for training in mediation — Jordan

A train-the-trainers programme has led to training « mediation judges », as well as
introducing the concept of mediation to justices of the peace (2 sessions) and lawyers (2
sessions).

To ensure the deployment of a larger number of mediators, beyond the capital of
Amman, training has been set up for mediators.

7.2. ADRs used

Conciliation: Algeria, Egypt, Israel, Jordan and Tunisia have this and the
practitioners we met consider it is frequently used in Israel and in Algeria for family
and social cases, as well as in Tunisia (see footnote 239). However, it is rarely used in
Egypt and in Jordan.

Mediation: Algeria, Egypt, Israel, Jordan, Lebanon and Tunisia do provide

mediation, and the practitioners we met consider it is frequently used in Algeria®**,

Israel**>, Jordan and Tunisia, but it is rarely used in Egypt.

233 Algeria: seminars, study days and training sessions have been used to spread the use of ADR, and a
practical guide for judicial mediators is being prepared. Egypt: conferences have been organized to
promote alternative mechanisms.

234 For property, civil and commercial cases.

235 |srael has been able to provide statistics from the MAHUT Programme.
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Arbitration: Algeria, Egypt, Israel, Jordan, Lebanon?*® and Tunisia have arbitration
procedures, and use is high in Israel, Jordan and Lebanon, but infrequent in Tunisia,
and even rare in Egypt, according to the practitioners we have met.

7.3. Contributors

Role of the judge in implementing ADR: We find the role played by the judge to be
a determining one in promoting ADR. Whether it is conciliation or mediation, it is the
judge who, according to the case, proposes or charges the parties to use one or other
of these alternative means. This is the case in Algeria®®’, Israel**®, Lebanon and
Jordan. Egypt and Tunisia are different in that conciliation and mediation are
mandatory in several matters®®.

ADR professionals: In Egypt, mediators are judges in economic cases. In general,
ADR professionals — conciliators — mediators — arbitrators — are not entered on a
public list, with the notable exception of Algeria that registers its mediators**® and
Tunisia for the only arbiters in the Tunis arbitration centre. This may seem surprising
in view of the role of these professionals in the judiciary. In fact, registration on a
public list allows litigants to identify these professionals and to avoid interference by
less scrupulous individuals. At the most, these professionals are sometimes grouped
within associations, such as the mediators in Israel*!.

Creating specialised centres for each type of ADR should be encouraged when they
do not exist at all (Jordan). However, arbitration and mediation centres are beginning
to appear’*.

Since the start of the programme (October 2008) up to 31 March 2012, 15122 cases have been dealt
with.

The number of mediations conducted after the assessment interview rises to 42.4 %, and 3809 cases
(on the 15122 that is 25.18% have completed the mediation process at the end of which 53.7% (2045
cases) of cases have been settled by mediation. This represents a final 13,52% of the initial cases that
are settled by mediation.

236 Lebanon: The scheme of interim arbitration by law n° 440 of the 1. August 2002 gives the
arbitrator, in an on-going arbitration process, the power to order that be taken, at his choice, all
provisional or precautionary measures required by the nature of the case. The arbitrator can take
provisional decisions, as much as he has the authority to decide on part of the application before
issuing the decision that will settle the dispute. (Art 789 of the Code of civil procedure).

237 The judge must verify that the parties have tried to reach conciliation and he compels them to use
this process, if necessary. In the case of mediation, the judge compels the parties to use mediation if
they have not already done so.

238 See MAHUT programme, paragraph 7.1 Scope of application “Initiatives for the development of
ADRs”.

23% Tunisia: Conciliation is mandatory in divorce proceedings - Art 32 of the personal status Code, in
industrial relations disputes - Art 207 of the Labour Code and before the district court - Art 39 C.P.C.C.
240 CPCA, Art 998 and executive decree No 09-100 of 10 March 2009.

241 Mediator’s association: www.megashrey-israel.org.il/

242 Egypt: Regional arbitration centre - Lebanon: Lebanese arbitration centre whose mission it is to
regulate mediation and arbitration procedures in civil and commercial litigation www.ccib.org.lb —
Israel: Few arbitration centres, for an example www.borerut.com/ or mediation centres
www.sulcha.co.il/Content/MedCenters.asp

EUROMED JUSTICE I PROJECT — ENPI - 2011/-269-912 Page 98



Training of professionals: Training ADR professionals — apart from judges - is still
at the embryonic stage, which is rather regrettable. In fact, in all the beneficiary states,
training is not mandatory, whether initial training®*® or on-going training. Such a
situation is particularly regrettable for litigants who cannot count on a standard level
of training or the updated knowledge of these professionals. In that regard, some
initiatives should be highlighted and welcomed in certain mediation centres in
Isracl**, as well as the initiative of the Tripoli Bar association in Lebanon®** that
provide training programmes.

Rec 22 Establish and impose initial and on-going mandatory training for ADR
professionals

Comment: Professionals providing ADRs do not benefit from any initial training at
a satisfactory level and they get no on-going training. In a judicial environment
marked by instability due to ever increasing texts that are often amended, lack of
training hinders the promotion of ADR among litigants. For ADR to present a
credible alternative to the court, and to contribute in simplifying the process,
professionals responsible for implementing ADR must benefit from a high level of
initial training and regular and mandatory on-going training.

Ethics: It has to be noted that ADR professionals do not always have a real code of
ethics, which is a shortcoming that we recommend be corrected. The professional
work of these specialists requires a framework and it is up to professional
organisations, when they exist, or to the Ministries of justice concerned, to supervise
and promote a professional code of conduct?*S.

7.4. Implementation

Conciliation: May intervene between parties to the dispute before or during the
proceedings and its use is either optional or mandatory**’. The fact it can intervene
very early in the dispute, that is, before the proceedings, acts as an accelerator in

243 Egypt only imposes initial training to its conciliators within the Centre for judicial studies, training
that is given by judges and professional lawyers teachers. Algeria requires initial training prior to
recruitment for conciliators and arbitrators, training that is provided by a university or specialised
college.

244 www.sulcha.co.il/Content/StudyCenters.asp or the university
www1.biu.ac.il/indexE.php?id=8275&pt=1&pid=6382&level=3&cPath=6382,8275 or the Judiciary
Institute.

245 Arbitration and mediation centre www.nlbar.org.lb/

246 Algeria has a code of ethics for mediators. Egypt has rules of ethics in the form of a Decree of the
Ministry of justice for mediators only. Jordan has a draft code of ethics for mediators. Israel has some
texts purely for mediators and arbitrators, but no code of ethics.

247 1n Algeria, conciliation is however mandatory in social cases before any litigation procedure, and
during the course of the proceedings in family cases — Egypt, mandatory in a few cases before or
during proceedings - Jordan: Art 120 of Labour law No 8 of 1996 — Lebanon: Art 461 of the Code of
civil de Procedure — Tunisia: conciliation is mandatory in divorce cases, before the Industrial tribunal
and before the district courts.
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resolving disputes. This limits judicial proceedings, avoids overloading the courts and
thus simplifies procedures.

Mediation: May intervene between parties to the dispute before (Egypt for economic
cases, Lebanon in labour disputes and those involving consumers and Tunisia for the
cases mentioned in footnote 247) or during the proceedings. Its use is optional
(Algeria, Israel*®, Jordan®*’) or mandatory in Egypt and in Tunisia in the cases
mentioned above.

Scope of the solution found: Whether it is conciliation or mediation, the agreement
reached between the parties rates the same as a judgment if the judge so decides to
sanction the willingness of the parties®’. This is an excellent solution for
unblocking the courts and simplifying procedures. It is an approach to be
encouraged in the countries that do not have a similar scheme in place.

7.5. Duration of the measures

Establishing number and time: The use of one form or other of ADR by the parties
in litigation should not have the effect of prolonging the time taken to resolve the
case. This is why the idea of a maximum duration or a limited number of attempts
seems right, whether established by law, the judge or even by the parties.

In Lebanon the choice is to limit the number (2 hearings for mediation) while
Jordan®! has opted for a fixed time of 21 days for conciliation, three months for
mediation and 12 months for arbitration.

On examination both approaches are good, but we feel that they should be combined
for greater effect. Furthermore, the first limit achieved — whether the number, or the
time - would fix the limit of the proceedings, limiting the risks of delays.

Sanction for time overruns: Exempt from sanctions?? the limits fixed in the
paragraph above by national legislation are limited in scope. In fact when the time
limit is exceeded we are most often faced by failure. We feel that returning a case to
common law is necessary and should be automatic, thus sanctioning the failure of the
parties to find an agreement.

7.6. Cost of measures

Cost of implementing ADR: The situation varies because some countries charge
and other do not, but also because of the nature of ADR within a single country.
The principle is a fee for implementing ADR, which is then paid by the parties in the
dispute. Arbitration is a typical example?*®. The exception is no charge, which is

248 However, within the framework of the MAHUT project, this use has become obligatory in certain
conditions — see paragraph 7.1 Scope of application — “Encouraging the use of ADRs”.

249 Jordan: Art 3 of the law on mediation in civil matters.

250 Algeria, Egypt, Israel, Jordan, Lebanon, Tunisia.

251 Jordan: Conciliation Art 122 of labour law, Mediation Art 7 of the law on mediation in civil cases,
Arbitration Art 37.

252 No country instances sanctions.

253 Jordan: Art 41 /C of Arbitration law.
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reduced to conciliation (Algeria, Tunisia) or to certain cases (Jordan: labour disputes -
Lebanon — labour disputes and consumer protection). Only Egypt is different by
promoting no charge for all ADRs in economic and family cases.

Fixing fees: When a fee is charged it is often laid down by law, agreement between
the parties or at the rate applied by the centres applying ADR. These rates should be
easily accessible (web sites) and easy to understand and reasonable in amount for the
parties so that they do not dissuade them from using ADR.

Example of Lebanon: Fees for arbitration according to the value of the

case
According to the Lebanese Centre for Arbitration, the
fees are:
Value of the case Arbitration fee
Less than 50 000 500 USD
From 50001 to 100000 1%
From 100001 to 500000 0.5%
From 500001 to 1000000 0.25%
From 1000001 to 2000000 0.10%
From 2000001 to 5000000 0.05%
From 5000001 to 10000000 0.025
More than 10000001 10000 USD

Payment of fees: Payment is made in principle as the ADR proceeds but the parties
may decide otherwise within the framework of their agreement to use some form of
ADRs?*, Algeria is different in this in that fees are payable at the end of the ADR.
Should the party responsible for paying not pay the fees, the future of the ADR is
linked to the original agreement of the parties on the form of ADR selected. The
procedure may be suspended (Lebanon, Jordan, Tunisia, for private mediation or
arbitration) but may also continue (Jordan for judicial mediation).

We think that the simplest solution, and the one to use, is to put an immediate end to
the ADR and to return to common law when a party has failed to comply with his
obligation to pay, a symptom of the predictable failure of the ADR applied.

254 Israel, Jordan, Lebanon, Tunisia.
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8. Appeals

The litigant should have the right to lodge an appeal against a judicial decision that is
not to his satisfaction.

Universal Declaration of Human Rights - http://www.un.org/en/documents/udhr/

“ Article 8: Everyone has the right to an effective remedy by the competent national
tribunals for acts violating the fundamental rights granted him by the constitution or
by law.”

In fact, the error of appraisal, or the error of law is a possibility on the part of the
judge. But apart from the principle of appeal, its use may go astray, leaving the field
open for time delaying tactics. The legislator must know how to steer between respect
for the right to appeal and mechanisms aiming to limit the abuse of the appeal.

8.1. Different appeals

Range of appeals: The names given to appeals frequently differ from one country to
another, and caution is required in applying the same word used by different countries
because they do not always refer to the same type of appeal.

The general principle that emerges from the study is that against a judicial decision
passed by a low court an appeal can be made to a high court and then to the Supreme
Court. Therefore, two appeals can be envisaged against judicial decisions passed by
the courts of lower level. However, depending on the nature of the case or its value, a
single appeal may prove to be possible.

Time limit for lodging an appeal: The time taken to make an appeal varies in the
beneficiary countries and it varies depending on the nature of the appeal envisaged.
We found periods of 15 days to 2 months®>, with a hard core around 30 days*>®. The
longest times are associated with appeals to the supreme courts.

In theory, it would be feasible to harmonise these times so that from one country to
another an appeal of the same level and the same nature can be made within a similar
length of time. But in practice, such harmony would require many reforms for a
relatively weak added value.

During the study we did not find abnormally long time limits for appeal in view of the
objectives pursued. However the length of time taken to handle cases going to appeal
is sometimes abnormally long.

8.2. Bringing an appeal

Modalities: To appeal against a judicial decision that does not please the litigant, the
latter is sometimes forced to get a lawyer (Lebanon, Morocco). Such an obligation is
not always a dissuasive element in the case of an appeal without real grounds.

255 Example Egypt: 40 days for an appeal, and 60 days for an appeal in cassation; Lebanon: 15 days for
an opposition to 2 months for an appeal in cassation.

256 Appeal and review in Lebanon (Art 631, 679 and 692 of CPC) — Appeal and second appeal before
the Supreme Court in Israel
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Israel prefers to use a filter by requiring authorisation to make an appeal.

The apparent ease of the appeal that can be conferred from the use a simple form -
available on-line — is associated with payment of a guarantee the amount of which is a
fairly strong dissuasive, and payment of an appeal fee (Israel). The litigant may
consult a lawyer.

Modalities in Egypt are extremely simple in that all it takes is to come before the
court that issued the decision and to bring an appeal, while paying the legal costs of
the appeal.

The need for a guarantee before making an appeal may dissuade certain appellants
from proceeding, but not those who are well off. This cash restriction to the right of
appeal raises difficulties regarding access to justice, particularly for those who do not
have access to legal aid to pay the guarantee. Therefore we feel that this cash filter
should not be encouraged.

8.3. Fees and taxes

Judicial policy instrument: Charging fees and taxes on an appeal against a judicial
decision may be perceived as a dissuasive instrument and one controlling the number
of appeals, at the same time as it comes as an economic instrument for the partial or
total cover of costs raised by appeal. According to the amount of fees and taxes, the
litigant may indeed be tempted to renounce the use of appeal, or on the contrary, low
fees might not discourage litigants to bring an appeal. Costs can be fixed or
fluctuating according to the nature of the court to which the case is referred 2*’

On the other hand, no charge for justice in exercising an appeal can be seen as an
instrument facilitating access to justice, but also as an “incentive” to appeal, which is
not desirable if we want to reduce the backlog of the courts.

It seems that a charge for justice is necessary for the balance of the judiciary but also
as a pertinent instrument against unfounded and dilatory appeals. When charges are
made at the time of the appeal, they should be simple to calculate and preferably
linked to the amount of the case.

257 Algeria: costs are low from 500 DA for offences up to 1500 DA for criminal cases (art 415, 432, 434
and 506 of CPP) - Israel: Appeal against the judicial decision of a District court (equivalent of 280
euros) — Appeal in cassation (equivalent of 600 euros)
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8.4. Limitation of appeals

Appeals and small claims: Small pecuniary claims account for a large number of
cases. Making appeals easy involves a risk of asphyxiation for the judicial institution.
Certain countries have fully understood this and practise a restrictive policy that goes
from excluding appeals to limiting them.

In the case of small claims, Algeria, Egypt, Jordan and Lebanon practise a policy of
exclusion®® of appeals, while Israel has chosen a policy of filtration founded on
prior authorisation.

However the orientations chosen should not compromise the very principle of right to
appeal as an essential element of the rule of law. The exclusion of the appeal on the
grounds of the low value of the case is a simpler solution to implement than that of
filtering by authorisation. This is no doubt why it is more widely used.

Appeal filtering mechanism: The filtering mechanisms used correspond to two
levels. The first one is the declaration of inadmissibility of the appeal, and the second
one is the dismissal of unfounded appeals®>. The first mechanism dismisses from the
outset all appeals that are legally inadmissible, and the second requires a minimal
examination of the case to determine the unfounded nature. Furthermore Lebanon
tries to deal more quickly with appeals in order to reduce the caseload.

Either one of these mechanisms seems pertinent and should be more widely installed
in the beneficiary countries, even if the effectiveness of these filtering provisions
could not be assessed during this study due to a lack of statistics from the beneficiary
countries.

8.5. Trying appeals

Extent of the examination of the appeal: The situation is fairly homogeneous in
terms of the court trying the appeal. In fact the Court of cassation will only examine
offences against rules of law while the appeal courts will address both the facts and
the law*®. Such an approach should be approved to limit the use of judicial time.

We note as a simplification measure to be reproduced, the initiative adopted by
Israel and its appeal courts that do not hear witnesses. We have previously observed

how difficult or cumbersome this hearing process can be?!.

258 Algeria: Appeal is not admissible for claims that do not exceed 200 000 dinars (Art 33 of CPCA) —
Egypt: No appeals for small claims that do not exceed 5000 EGP - Jordan: No appeal against cases
below 250 JOD - Lebanon : Appeal is excluded for cases that do not exceed 3 millions LL and appeal in
cassation is excluded for cases that do not exceed 6 millions LL — Art 640 and 709 of CPC.

259 Israel: The first hearing is usually dedicated to this question, the court may consider the appeal
inadmissible or unfounded; Lebanon: The country knows the principle of inadmissibility of appeals
and also that of dismissal of the same.

260 Appeal in cassation: Examination of the rules of law - Algeria, Israel, Jordan, Tunisia. However, in
Lebanon, if the appeal in cassation is accepted, the Court re-examines and rules on the case and does
not send it back to a court of appeal.

Appeal: Examination of facts and law — Algeria, Israel, Jordan, Lebanon, Tunisia.

261 See paragraph 5.2 Ordinary court procedure “Remote testimony”.
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8.6. Appeals before the Court of cassation

Appeals sometimes limited: Appeals before the Supreme Court are sometimes
limited, which reduces the number of appeals submitted to the appeal court, whether
- By the nature of cases that allow such an appeal (Jordan Art 70 CPC)
- By the nature of courts that issued the challenged decision (Algeria, Israel,
Tunisia)
- By the value of the case (Egypt)

Conditional appeal: When appeal is possible, it is sometime conditional on its
relevance (Israel, Jordan) or on the value of the case (Egypt, Jordan, Lebanon) 2% and
incidentally on the payment of a financial guarantee (Egypt, Israel, Lebanon) whose
amount varies greatly from country to country.

The aims pursued are to limit appeals before the Court of Cassation and additionally
to reduce the backlog of this court by raising obstacles to the litigant. However, there
seems to be no agreement that this functions at the level expected by the promoters of
these restrictions, according to the interviews held with the practitioners in the
countries concerned.

Combatting the commonplace use of appeals: The danger is that appealing before
the Court of cassation might become commonplace. Too many appeals may lead to
debasing justice. In either case, a reaction is necessary. If these large numbers of
appeals are not linked to an equally large number of reversals it means that we are
faced with dilatory appeals®®. Countries should, therefore, adopt mechanisms able to
limit appeals while maintaining the principles of rule of law. The question is to know
whether the limitation of appeals before the Court of cassation should be taken
further. No doubt thought can be given to this and among possible solutions we might
suggest accumulating the obstacles mentioned above (relevance, value, guarantee)
instead of using them as alternatives.

262 Egypt: The amount of the case should exceed the equivalent of 1500 US dollars (subject to a few
exceptions) - Lebanon: The amount of the case should exceed 6 million LL — Art 709 of CPC.
263 Algeria, Tunisia.
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9. E-justice

By way of simplifying access to justice, and also procedures, “electronic justice”, or
“e-justice” is one of the most promising methods because it is innovative. It is
therefore not surprising that many countries in the world look at “electronic justice”.
The potential is vast in the beneficiary countries®**.

European context: Within the European Union, the strategy for e-justice was defined
in a paper entitled “Towards a European e Justice Strategy’?® with a view to
improving access to justice and collaboration among the parties concerned, while
reinforcing the interoperability of information systems.

E-justice makes for substantial economies of scale while technically offering better
access to judicial information and to judicial procedures as well as to practical
information for professionals and litigants?®®. Thanks to better guidance for users
through the Internet sites of the judicial institutions and through professional
networks, entirely electronic judicial procedures can be implemented?®’.

The use of videoconferencing?®® will make hearings possible for the parties, limiting
travel and therefore costs. Access to case law and legal information, but also
teamwork between magistrates and court officers is an added value brought by e-
justice.

Enforcing judicial decisions may also intervene by using the concepts of e-justice
(electronic notifications and summons®®’).

9.1. Legal information

Accessible elements: Legal information — codes and texts - is widely available in
all beneficiary countries, but the case law of certain courts is sometimes missing for
the district courts, and the courts of appeal®’’.

Records and databases: We have been able to show that the litigants or their
representatives cannot consult on-line, free of charge or against payment, many
sources that would be useful in building up and managing their cases, with the
exception of the Hebrew State. In fact, only Israel provides access to a wide range of

264 On the situation en 2011, see Access to Justice in the Partner Countries - EUROMED JUSTICE Il -
2011 data base 2008 - EUROMED JUSTICE Il Project - Author Julien LHUILLIER — Paragraph 10.1 pages
62 and following

265 Communication from the Commission to the Council, the European Parliament and the European
Economic and Social Committee of 30 May 2008 — [COM(2008) 329 final

266 via a direct, protected and secure access to the case file in order to follow developments of the case
and the stages in the proceedings.

267 On the potential of e-justice, see CEPEJ Newsletter No. 8 April 2011 « Dematerialization of judicial
processes » report by Alain LACABARATS.
http://www.coe.int/t/dghl/cooperation/cepej/Newsletter/2011/8 newsletter Avrll en.asp

268 On the use of videoconferencing, see paragraph 5.2 Ordinary court procedure.

269 Bank accounts, Registered vehicles, Registered property.

270 At first instance: Egypt, Israel, Morocco — In appeal: Israel, Lebanon, Morocco — In cassation:
Algeria, Israel, Lebanon, Morocco, Tunisia.
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records?’!. As part of simplifying procedures, allowing litigants access to information

concerning their opponent, to be able to assess their solvency and therefore the
interest in taking action against him, is decisive.

Cost of access: Public sites, when they are available, provide information that is
usually free of charge but it in no way responds to all needs because private sites are
developed and prosper on charging for their services?’>. The cost of access depends
then on the economic model adopted by the operators of these sites, and although free
access is desirable, there is no certainty that it can be economically viable.

Recommended guidelines: Judicial information allows citizens and professionals to
get a better understanding of the law and court practices through case law. A better
understanding helps improve the quality of justice and optimise procedures. States
should install and develop the tools that will facilitate the publication of the case law
of all courts. The new information technologies allow us to envisage a vast paperless
access to all data, both for professionals and the greater public.

271 population register www.piba.gov.il/SUBJECT/Pages/default.aspx - Land register
http://ecom.gov.il/Counter/alternative/tabuNesach/Homepage.aspx?counter=10&catalog=1&catego
ry=tabuNesach&language=he — Liquidations database
http://apot.justice.gov.il/poshtim/General/Main/Main.aspx — Pledge register
https://nesach.justice.gov.il/mashkonot/forms/fMashindex1.aspx - Inheritance database
http://147.237.72.63/RashamYerusha/General/wfrmMain.aspx — Trademarks database
www.trademarks.justice.gov.il/TradeMarksWebSiteUl/TrademarksSearch/TrademarksSearch.aspx -
Patents database www.ilpatsearch.justice.gov.il/Ul/MainPage.aspx

272 Israel: Legislation and case law database www.nevo.co.il/.
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9.2. Paperless processes

Process: Making judicial processes paperless assumes that countries have a solid
information system tool that is widespread and open to the wider public so that the
different stakeholders (magistrates, registrars, officers of the court) as well as the
parties and their representatives have paperless access>’>.

A paperless approach is in itself a
means of adding to the effectiveness
of justice and it simplifies and
accelerates procedures. It helps
handle large volumes of very
important documents better and
increasingly larger numbers of
cases®’*.

This being the case, paperless
procedures should be encouraged
by the beneficiary states in order to
improve workflows and minimise

the impact of flow growth on the judiciary.
Source: Photo from the author

Paperless communication between the litigant and the court: Findings are
disappointing in that a document in electronic format can only be obtained in Israel
via an on-line form?”°. However Tunisia is about to implement such a service for
commercial records, knowing that in the court of cassation there is a software
application that allows lawyers to follow proceedings.

Israeli litigants can refer to the court or a judge for a new case thanks to the
information system recently implemented «Net Hamishpar » but also documents can
be exchanged electronically with the court, and they can even follow the history and
development of their case by using the same information system and at the close get
an electronic copy of the judicial decision that concerns them. The system also
facilitates electronic exchanges with officers of the court and particularly between the
court and lawyers.

The Israeli system seems attractive in its capacities and seems to prove practical in
moving towards a “zero paper” solution.

273 |n Israel virtual access to courts has been launched with the NGCS project — Next Generation
Court System (NGCS.net).

274 In Israel for example (data provided by the Ministry of justice), allows 600 judges and 52000
Lawyers to deal with 1 million new cases each year for a population of 7 million inhabitants, and it
handles 68 million new pages each year.

275 Israel: Any document pertaining to a case is accessible via the information system « Net Hamishpat
». Lawyers have a « smart card » that gives them access to the system and to all documents
concerning their case immediately.

EUROMED JUSTICE I PROJECT — ENPI - 2011/-269-912 Page 108



« Zero paper » solution —the Israeli example
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Source: Ministry of Justice - Israel

Algeria only allows the electronic application for judicial payments and nationality,
which is very little, but surprisingly, demands that the applicant be present in person
to pick up the document?’®. Even if the Algerian litigant can consult his own case via
the Internet’’’, he cannot interact in the pleadings or talk to the court. For the
Lawyers, although they have direct access to the electronic desk, they may only
consult their case but they cannot interact with it.

Egypt gives access to information on case files as well as judicial decisions. Visual
display units are also available in the courts. However the situation could evolve
positively thanks to an on-going project that aims at allowing the litigant to submit
files directly to the judge using electronic means. Lastly, electronic exchanges
between the court and the lawyer are possible for documents relating to open cases.

Tunisia benefited from a programme to support the reform of justice (2007-2010)
funded by the European Union. Access via the e-justice site is open to the public as
well as to lawyers http://www.e-justice.tn/index.php?id=58 providing secure access to
cases the number of which is encouraging. One application stands out in the court of
cassation in that it allows lawyers to follow the course of proceedings before the court
of cassation.

276 Observed in the court of Algiers.
277 Algeria: www.mjustice.dz. Heading “Browse your case”

EUROMED JUSTICE I PROJECT — ENPI - 2011/-269-912 Page 109



Jordan in turn provides the litigant
with access to consultation of the
history of the case and the
proceedings, either from home or by
browsing an information screen in the
court?’s,

But on-line exchanges between the
court and the lawyer do not yet seem
to be possible, which is regrettable.

Source: Photo from the author

Lebanon is limited to the exchange of e-mails and electronic documents between a
pilot court and officers of the court, essentially lawyers. This experience?’”® deserves
encouragement and once assessed with positive results should be extended to other
courts in the country in order to implement a practical information system for the

judiciary?®°.

Morocco has
automatic
screens showing
progress made
in cases.
Lawyers use
these screens, as
we were able to
observe in the
court in Rabat.
Source: Photo
from the author

On the whole, countries are indeed lagging behind in adopting paperless
communication between litigants and the courts. This is however a priority work area
subject of course to the implementation in the “justice” sector of a practical,
compatible information system in the countries that are lagging behind.

Video-conference: Hearing a litigant or a witness using video recording to avoid
having them travel to the court, has not really entered the courts of the beneficiary
countries, either due to the weakness of the legislative framework for this, or to the
limited implementation of such resources, or finally because of the reluctance of
practitioners.

Tunisia limits this option to letters rogatory (Art 57 CPP), but in practice it does

not seem to be very developed.

278 We have also seen information screens in operation that were installed with the support of a
project funded by USAID in a Amman court.

279 Court of Bcharre (North Lebanon) http://bcharrecourt.blogspot.com/

280 During our visit to Lebanon we were surprised that studies into the description of an information
system have not yet really achieved anything, although they were begun almost 10 years ago with the
help of internationally sponsored funds.
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Israel provides this possibility, but only if the two parties agree to it. If they disagree,
the judge decides whether or not to use video recording without the consent of the
parties. In practice, video-conferencing does not seem to be widely used, no doubt

because this type of system thoroughly upsets habits and practices®s!.

However, this technical device remains a solution for the future to be developed
and used to advantage.

281 The situation has not significantly developed since the Euromed Justice Il project that examined
this question. Access to justice in the partner states - EUROMED JUSTICE 11-2011 Project, 2008 date
base - Project EUROMED JUSTICE Il Project - Author Julien LHUILLIER
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10. Executing the enforcement order

CEPE]J in its guidelines concerning the enforcement of judicial decisions?®? considers

that the « National legislative framework should contain a clear definition of what is
considered an enforceable title and the conditions of its enforceability ». The
execution of the enforceable title?®* is considered by the European Court of Human
Rights as one factor in a fair trial?®*. In fact, without real and effective enforcement
against the debtor and his assets, the judicial decision is only of moral — and
insufficient — interest for the winning party to be able to recover what is due.
Simplifying the enforcement of court decisions should also be an objective for the
beneficiary countries.

10.1. Enforcement agent - status

Varied status: The beneficiary countries have enforcement agents based on the
“budgetary” model in which the staff member is a public servant, and the
“independent” model in which agents are private under the control of the State.
Morocco is different in having a “mixed” status in which agents are both public and
private 2,

By way of comparison among the member states of the Council of Europe, 11 States
have a private status system (25%), 22 States a public status system (50%) and 11
States have a mixed status system of both public and private agents (25%)%%¢.
Enforcement mandate: The mandate to enforce the judicial decision and the
decision itself are sent to the enforcement agent by the claimant or by the head of the
enforcement office 27,

Israel: 15% of ECA cases come from a judicial decision. The remaining 85%
still come from fast and simplified procedures for amounts due of up to the
equivalent of 10 000 euros. In this case, the claimant can go directly to the
ECA to ask for enforcement of the debt. If the debtor contests, the case is
transferred to the Magistrate’s court. If there is no objection, the recovery
process continues with the ECA.

282 CEPEJ (2009): Guidelines for a better implementation of the existing Council of Europe’s
recommendation on enforcement — Dec 2009.

283 These orders vary and depend on the legislation of the country. By way of example, in France, a list
of enforcement orders is provided by the civil procedural code on enforcement, article L111-3 —
France.

284 ECHR judgment of 19 March 1997, case 10771/1995/613/701; Hornsby v/ Greece « Enforcing a
judgment or decision passed by any court, must be considered an integral part of the trial in the
meaning of article 6, 51 of the European Convention on Human Rights».

285 Budgetary model — public agents (Israel, Egypt, Jordan, Lebanon); Independent model (Algeria,
Tunisia); Mixed model: Morocco with civil servants in registries (art 429 CPC) and court bailiffs.

286 CEPEJ — European judicial systems Edition 2010 Efficiency and quality of justice, page 276 graph
13.3. 44 States out of 47 took part in the study.

287 pelivery by the creditor: Israel the creditor takes the judicial decision to the enforcement and
recovery agency — ECA - and the registrar takes charge of the case; Egypt; Jordan; Tunisia // Delivery
by the head of the enforcement office: Lebanon
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10.2. Enforceability of the decision

Enforceable nature of the decision: According to the beneficiary countries, the civil
court decision becomes enforceable with the appending of an “enforcement form” or
an “enforcement order” by the court or the judge?®®. The objective is that the
enforcement agent has no doubt as to the enforcement nature of the document
entrusted to him, and it is through the enforcement form or the enforcement order that
he acquires this certainty.

Provisional enforcement: Exercising legal remedies automatically holds back
enforcement if it is an appeal with stay of execution. The debtor may also take
advantage of this to contrive his insolvency. This means that a procedure is required
that will allow for immediate — conditional - enforcement of the judicial decision.
Provisional enforcement is a measure to protect the rights of the claimant that should
be implemented but with two conditions - urgent need for payment to the claimant
and the risk of disappearance of the assets or capacity to pay of the debtor. There is
a consensus on provisional execution in the recovery of maintenance claims, thereby
allowing the creditor to act very rapidly even if remedies are not exhausted. This is
the objective of The Hague Convention on the International Recovery of Child
Support and Other Forms of Family Maintenance - 23 November 2007 — in its article
1 or even in its article 32.

Provisional enforcement is, however, insufficiently used in the beneficiary
countries®® although it is a powerful factor in speeding up enforcement.

Rec 23 Permit on certain conditions the provisional enforcement of the
judicial decision.

Comment: Provisional enforcement of the judicial decision is an instrument of]
judicial policy that serves in combatting insolvency on the one hand, and abusive
and dilatory appeals on the other hand. The principle of provisional enforcement
should be defined by law and applied by the judge, who may grant it or not if he
thinks, for example, there are risks the debtor will become insolvent or disappear.

10.3. Access to information on the debtor’s assets

Limited access to information: Enforcing judicial decisions can only be suitably
ensured if the enforcement agent has reliable and sufficient information on the
debtor’s assets. Without that information he is “blind” in accomplishing his mission.
This information may be provided to him by the claimant/creditor himself when
submitting the dossier. But if this is not the case, or if it proves to be incomplete, the
enforcement agent should have access to records and databases that record the assets

288 Attachment of enforcement form: Algeria, Jordan, Lebanon, Morocco, Tunisia; Enforcement order
from a court or judge: Egypt, Jordan.

289 Egypt: In certain cases the constitution of a guarantee will be required from the applicant;
Lebanon: enforcement notwithstanding appeal; Morocco: Provisional enforcement despite opposition
or appeal should be ordered without a guarantee if there is a legal enforcement order, or a
recognised promise or previous conviction without appeal Art 147 CPC; Tunisia : The court may order
provisional enforcement of judgments — art 123 of CPCC.
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and properties of the citizens*°. The beneficiary countries have in the great majority
understood this urgent need®", and this access should be made widely available.

Banking secrecy: Lebanon practises a policy of banking secrecy which allows the
banks, and there are many in Lebanon,?? — to invoke secrecy before the enforcement
agent charged with carrying out an enforcement measure, even if he is enforcing a
judicial decision. We are faced with an unmistakable obstacle to the proper
enforcement of court decisions. In fact, professional secrecy, including banking
secrecy, should be removed in the case of a court decision. Without this, the
enforcement cannot be correctly conducted, and this is a breach of the fundamental
right of a party to the case.

We think it is essential to ensure enforcement of the judicial decision, and that
there should be total access to all the debtor’s asset information, without any
restriction, even that of professional secrecy. In fact, the request for information
is based on the enforcement of a judicial decision. The credibility of justice and
the enforcement of judgments passed by the courts are at stake and, therefore,
rule of law in the country concerned.

10.4. Enforcement records

The enforcement record: The beneficiary countries say they do not have a record of
civil and commercial enforcements in which all debtors who have had their assets
seized would be registered, whether these assets are movable or immovable,
providing this confiscation is still valid. When such a provision exists, as is the case in
certain European countries®®* it helps considerably to simplify enforcements because
it is not necessary to confiscate several times what has already been confiscated from
the same person. Unless new assets are found and they can be confiscated, claimants
can, through the enforcement agents, join the previous enforcement, and they share
the assets confiscated once they are sold.

Rec 24 Set up a civil and commercial enforcement record.

20 Land register, registered vehicles register, bank account register, etc.
On the principle of access to asset information, see CEPEJ Guidelines 2009 paragraph 40 and
following.
291 Access to information: Algeria: The court bailiff who holds an enforcement order has prerogatives
in terms of investigating the debtor’s assets so as to ensure enforcement; Jordan (free access and free
of charge); Egypt: it is up to the creditor to provide information on the debtor’s assets; Lebanon (paid
access): Israel: Either the debtor signs authorisation to allow access to his asset information, or, if he
does not cooperate, the registrar has the authority to obtain this information even without the
debtor’s agreement. The registrar will decide what information to send to the claimant. Tunisia: the
enforcement agent has access to the debtor’s asset information.
No access to information: Morocco where the enforcement agent has no right to access.
22 71 banks are members of the association of banks in Lebanon en 2012 - source
http://www.abl.org.lb/fr/allmembers.aspx?pageid=674
According to the World Bank, for 2009, the count is 29.7 commercial bank branches / 100 000
adults — source http://data.worldbank.org/indicator/FB.CBK.BRCH.P5
293 For a pertinent example in Europe, see Belgium.
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Comment: When there is no such record, a debtor can be the object of several
procedures for civil and commercial enforcement on account of several claimants.
The multiplication of these measures gives rise to costs that increase the amount
owed by the debtor without doing anything to serve the interests of his creditor. A
record of enforcements would ensure more streamlined pursuit, better recovery of
the debtor’s payment and a fairer balance between claimants. Such a record could
also have a preventative effect in being able to control the debtor’s solvency,
particularly in granting bank loans.

10.5. Interim safeguard measures and enforcement

Protective procedures: the beneficiary countries are unanimous in having the
enforcement agent implement “protective” measures before the judicial decision
becomes final>**. These procedures can be applied in principle to all the debtor’s
assets?”> sometimes under certain conditions®*°.

Among the measures applicable, certain of them are not directly linked to an asset, but
concern the person of the debtor himself. It is the case for restrictions to movement
and travel®’ which are considered an “accessory” measure to enforcement, but for
which we do not have sufficient information to assess the true scope.

Enforcement procedures: The autonomy enjoyed by the enforcement agent in
Jordan allows him to act according to his understanding of the solvency of the debtor
while in Israel and Lebanon, the enforcement agent must follow instructions that he
receives respectively from the registrar (Israel) and from the head of the enforcement
office (Lebanon).

The fact that the enforcement agent must follow a precise order for procedures to
operate, as in Algeria and Morocco®”® is cumbersome and prejudices the effectiveness
of the enforcement. However, leaving flexibility and initiative to the enforcement
agent in his pursuits is an effective guarantee in enforcing judicial decisions.

The lack of sufficient room for initiative on the part of the enforcement agent, suitably

29 Algeria, Egypt, Israel, Jordan, Lebanon, Morocco, Tunisia (Palestine did not answer that part of the

guestionnaire).

295 Lebanon: except for tangible and intangible assets of a business - Art 860 al 20 of CPC; Tunisia:
Protective seizure, attachment, seizure of salary (movable and immovable assets).

2% |srael: The applicant asks the registrar who has the authority to decide on these measures. The
measures can be revoked and they are implemented is the registrar is convinced that the debtor may
leave the country or hide his assets.

Egypt: This concerns the assets of the debtor, and the measure can be implemented only upon
authorisation by a judge who will have to subsequently validate it.

Jordan: this concerns movable and immovable assets Art 141 of CPC with a guarantee deposit
sometimes made or a bank guarantee.

Lebanon: on request of the claimant for a failed, non-conditional debt, the Head of the Enforcement
Office may order a provisional seizure to confiscate the debtor’s assets.

Morocco: The request for protective order is given on the application by the president of the court of
first instance — Art 452/453/454/455 CPC.

Tunisia: the measure may be implemented on the basis of a judgment, of an order delivered by the
court - art 287 and following, 322 and following, 353 and following, 330 and following of CPCC.

297 |srael: One example of restriction of movement/travel.

298 Algeria: CPCA art 646 and following; Tunisia: referral is open.
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trained for the job, in conducting enforcement operations®®® is a useless hindrance to
enforcement and an obstacle that should be removed.

A measure of simplification consists, therefore, is letting the enforcement agent,
qualified judicially and regularly trained, have the flexibility required to choose the
enforcement measures right for the debtor’s situation and the latter’s environment,
within the framework of the eventual mandate given him by law or a judge.

Difficulties and/or prevention of enforcement: Enforcing a judicial decision may be
halted by a prevention technique, such as the debtor’s refusal to allow the agent to
enter, and the enforcement agent may request the assistance of the police. The
participation of the “public force” symbolised by the police force, must be agreed
each time that this proves necessary>®.

Contesting measures: Contesting the measures used against the debtor may lead the
latter, but not exclusively, to addressing a court or judge who should look into the
regularity of the procedure and measures applied. A measure to suspend or cancel the
enforcement procedure may then be applied. Whatever the case, the judge responsible
for the judicial problems related enforcement, must look into them as quickly as
possible®’!. Appealing to a judge should not be used as a delaying tactics, which
would affect the “res judicata™*?. To dissuade those who do this, the judge should
sanction the excesses, if he has the power to do this. The example of Morocco (art 436
CPC) demonstrates good practice.

29 Lebanon: when the enforcement agent is faced by a difficulty he will refer it to the head of the

enforcement office and await instructions — that may take time.

300 Algeria: the claim goes through the Public prosecutor of the Republic. Egypt: To enter by force on
the debtor’s property, or in case of an obstacle to enforcement, the enforcement agent must request
the authorisation of a judge, which makes enforcement cumbersome; Jordan: the enforcement agent
holds a written order signed by the president of the court that authorises him to contact the police for
help - Art 5/a and Art 5/f. of implementation code

301 Algeria Art 604 and 646 and following of CPCA; Morocco Art 436 CPC.

302 On this principle, see Council of Europe, Recommendation 2003/17 point Ill / 1 / f “There should
be no postponement of the enforcement process unless there are reasons prescribed by law.

Postponement may be subject to review by the court.” and point lll / 2 / e “Provide for measures to

deter or prevent procedural abuses”.
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11. Cross-border disputes

Ever increasing human and economic movement leads to an increase in cross-border
disputes. Among the beneficiary countries in the study some share a common
language and culture, while others share geographic proximity. All of this encourages
the development of the union of persons as well as trade and investments. To secure
all of this movement, it makes sense to move towards mutual recognition and
enforcement of the court’s judicial decision.

We feel that the beneficiary countries should draw benefit from the elements that
bring them together, to follow the example of the European Union*?, and create the
instruments for the recognition and enforcement of court judgements of the other

beneficiary countries>®.

In order to facilitate a fair trial as defined by the European Court of Human Rights>%,
the defending party should be sufficiently informed in advance that there is a case
against him and claims raised by his adversary, allowing him to prepare his defence.
From 1965, the Hague Conference on international private law prepared a
convention®*® that guarantees the notification abroad in civil and commercial matters.
The European Union adopted the same concepts®?’ and allows the notification of court
and out-of-court deeds in very practical — use of multi-lingual forms — and secure
conditions — using multi-lingual forms. The time taken to be summoned or to submit
appeals is considerably reduced, even if there is still progress to be made®%.

303 Bryssels | Regulation — Council Regulation (EC) n°44/2001 of 22 December 2000 on jurisdiction and
the recognition and enforcement of judgments in civil and commercial matters.

Brussels Il Regulation — Council Regulation (EC) n°2201/2003 of 27 November 2003 concerning
jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the
matters of parental responsibility.

304 This can only take place in a calm political context, as is the case in the European Union.

305 http://www.echr.coe.int/echr/

306 Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial Documents in
Civil or Commercial Matters http://www.hcch.net/index en.php?act=conventions.text&cid=17

307 Regulation (EC) No 1348/2000 came into force in 2001 and was repealed by Regulation (EC) No
1393/2007 of the European Parliament and of the Council.
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32007R1393:EN:NOT

308 Report written by MAINSTRAT at the time of the 10" meeting of the European Judiciary Network
on civil and commercial matters in Brussels on 9 and 10 February 2012. Cross-border service of
judicial documents by mail has been highly criticised.
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11.1. Institution of the proceedings

Extension of summons deadline: When litigation involves a party who is not
domiciled in the country of the court to which the case is referred, and because all the
beneficiary countries have not signed the Hague Convention of 15 November 1965°%,
it is sometimes difficult for this foreign litigant to be informed in time. This is why
the deadline to a summons is sometimes extended by law or by the judge *!°.

We think it is right to provide for an extension to the usual deadline in which to
summon a party resident abroad, but this can be regulated only by law. Leaving this
up to the judge - as is the case in Israel - can only create unjustified disparities for
situations that would otherwise be similar.

Means of summons: With the exception of the countries that have signed the Hague
Convention®!! and where it is applicable, the diplomatic channel is used to summon
the person not domiciled in the country of the court. This approach is often long but it
is also the only one possible where there is no bilateral convention or when the
country is not party to the specific convention on the civil matters of the Hague
Conference®!2.

11.2. Informing the party

Among the States included in this study, only Egypt, Israel and Morocco have signed
and ratified the Convention of The Hague of 15 November 1965°'3, The result of the
whole group is therefore disappointing in terms of this convention, which is such a
help to rule of law in the beneficiary countries. So it is via diplomatic channels*!# that
the summons to the court of the country is made to the person resident abroad, an
approach that we find in practice often takes much more time.

Signing The Hague Convention of 15 November 1965 would be an opportune
completion of Riyadh Agreement for Judicial Cooperation®!> signed on 6 April 1983
to which countries in the region are parties.

309 See point 11.2.

310 Algeria: Deadline extended to 3 months — Egypt: Deadline brought to 90 days; Lebanon: Extension
of 30 days for those resident in Cyprus or in Arab countries, and 60 days for those resident in any
other country. - Israel: In the absence of legislation the judge usually grants longer deadlines; Tunisia:
60 days in civil cases (art 70 of CPPC).

311 |srael. Morocco uses the diplomatic channels for summons in general, or the provisions resulting
from bilateral conventions, such as the one concluded between Morocco and France, which
authorises the direct court summons between countries. The expert could not travel to Egypt before
drafting of this report.

312 See point 11.2.

313 Status of signatory countries http://www.hcch.net/index en.php?act=conventions.status&cid=17
314 By way of example, Algeria, Jordan Art 13 of CPC.

315 Riyadh Arab Agreement for Judicial Cooperation endorsed by the council of Arab Ministers of
justice, 6 April 1983 — Art 6 with regards to judicial and non-judicial documents
www.unhcr.org/refworld/docid/3ae6b38d8.html
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Rec 25 Invite the countries that have not signed and ratified the Hague
Convention of 15 November 1965 to do so.

Comment: When the party to a case is domiciled or resident abroad, information to
this part becomes more complex, sometimes even random, and most often takes a
long time. The use of a widely used international instrument that has already been
put to the test, is required immediately so that means of transferring information
can be simplified and made secure.

Translation: A document sent abroad may have to be translated into the language of
the recipient’s country’!® according to the terms of the bilateral agreement signed by
the two parties®'’. The cost of translation adds significantly to costs and may be a
hindrance in gaining access to justice and also to the simplification process.

In order to simplify and streamline questions associated with translation, we suggest
using translation only when the person does not understand the language of the
country in which the court is located.

11.3. Proceedings

Assistance provided to the foreigner: In theory, the beneficiary countries provide
the assistance of an interpreter to the foreigner who comes before their courts 3'8. In
the absence of an interpreter, the rights of the party are not fully guaranteed. This is
reaffirmed in particular by the Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families (45/158) of 18 December 1990 in
its article 18 3) f, which recognises the right for these people “To have the free
assistance of an interpreter if they cannot understand or speak the language used in
court”. In the same way, reference can be made to article 2 g of the “Principles and
Guidelines on the Right to a Fair Trial and Legal Assistance in Africa” published by
the African Commission on Human and Peoples' Rights
(http://www.achpr.org/en/instruments/fair-trial/ ).

With regard to the assistance of a lawyer, this is most often taken care of by legal
aid?.

316 No translation: (Lebanon) / Translation according to the terms of the convention concluded with
the receiving country (Israel) / Translation if the person concerned does not understand the
language of the country in which the court is located: Only if the party concerned does not live in an
Arab country, Art 722 CPP and 132 of the constitution (Algeria); Tunisia / Translation in all cases
(Egypt, Jordan).

317 Therefore in the agreement on mutual assistance in criminal matters between France and Jordan,
Art 24, the document must be translated in the language of the person summoned.

318 Assistance of an interpreter: Algeria, Jordan Art 227 of the criminal procedural code; Lebanon;
Morocco Art 318 CPC, Tunisia; No assistance of an interpreter: Israel does not provide such an
interpreter.

319 Algeria, Egypt (for criminal cases), Israel, Jordan, Morocco, Tunisia. Lebanon does not provide this
lawyer by way of legal aid.
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11.4. Judicial decision issued in one country and to be enforced
abroad

Formalities: When the judicial decision passed in one of the beneficiary countries is
final and it must be enforced in a foreign country, enforcement is pursued on the one
hand according to the laws of the country in which it must be enforced, and on the
other bearing in mind any international or bilateral agreements in place and to which
the States are parties. In many cases the exequatur issued by the courts of the
destination countries will be necessary>?’.

The exequatur brings with it delays and adds a risk to enforcement. This is why in the
interests of simplification, it would be better if the beneficiary states eliminated
the exequatur and moved towards the mutual recognition of court decisions, as this

exists in the European Community.

11.5. Judicial decision issued abroad (outside the EU) and to be
enforced in a beneficiary country

Authorisation to enforce: When the final judicial decision has been passed in a
country other than that of an EU country, the beneficiary countries apply a judicial
protection that allows them to submit the foreign judicial decision to examination and
several conditions prior to enforcement®?!. Such a solution, justified by reasons of
sovereignty, remains a major hindrance to enforcement and the application of
judicial decisions beyond state borders.

Measures for simplification should be found, particularly in countries with a shared
language or judicial culture. These simplifying solutions could find practical

inspiration in the principles and models of the European enforcement order>?2.

320 Algeria, Lebanon, Tunisia.

321 50 Israel submits the decision to six conditions according to the law for enforcing foreign decisions,
within which we find an application in the five years of the judicial decision, non-violation of the
sovereignty of the Hebrew State, as well as the reciprocity and final nature of the judgment. - Jordan
has a legislation. The conditions in which the court of first instance can reject the application for
enforcement are listed in Article 7 of the Code for the enforcement of foreign judgments of 1958,
which also lays down conditions, in particular regarding the fact that the document instituting
proceedings has reached the right person or that the judgment is final. Egypt requires respect of the
internal public policy as well as representation of the parties during the proceedings. Lebanon
requires authorisation to enforce a foreign decision Art 1013 of CPC. Morocco requires exequatur by
the court of first instance of the domicile or residence of the defendant or, failing that, of the place
where enforcement will take place Art 430-431-432 of CPC. Tunisia requires exequatur and applies
the rule of reciprocity.

322 Regulation (EC) No 805/2004 of 21 April 2004.
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11.6. Judicial decision issued in an EU country and to be enforced
in a beneficiary country

No derogation regime for the EU: The beneficiary countries apply no derogation
regime to benefit judicial decisions passed in the countries of the European Union.
The beneficiary countries can use two approaches. A first group of countries*** makes
no distinction and the principle of prior authorisation for enforcement is applied as
explained in paragraph 11.5.

Israel, for its part, adopts the second approach and took the initiative of signing
bilateral agreements with certain member states of the European Union (Germany,
Austria, Spain, the United Kingdom) that then govern the conditions of enforcement.
Given that a global agreement with the European Union is impossible in a matter in
which state sovereignty is very strong, the solution of bilateral agreements seems
pertinent. However, it takes a long time to implement.

323 Algeria, Lebanon, Morocco, Tunisia.
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Recommendations

The recommendations formulated in this report are listed below.

Rec 01 Make all legislation and codification accessible via the Internet in the
language, or languages, of the countries, and at least in one foreign language. ..............c........ 19

Comment: The work of codification should be done by most of the beneficiary
countries so as to make legislation more transparent. Putting laws on-line should
ensure wider accessibility for litigants to this source of law, particularly if access is
free of charge, which is preferable. Publication in a foreign language is required in
view the internationalization of affairs and the consequences for litigation......................... 19

Rec 02 Implement an evaluation process in the Ministry of justice to determine the
effectiveness and quality Of JUSTICE. .....viieiiiieiiieciecce e e 42

Comment: Comparing with the performance of other judiciary systems turns out to
be indispensable in that it helps to standardise the judiciary of a country. An
evaluation or assessment system that is authoritative — that used by the CEPEJ —
would be highly profitable for the beneficiary countries, and implementing such a
system would help assess the effectiveness and quality of justice inspired by the
work done by the CEPEJ. As this has been the case with the work done by the
CEPE]J on this topic, it would be a powerful spur in improving the performance of
JUSTICE. 1nttieettieeeiieeesitee ettt e e tte e e et e eteeessteeessseeeasseeesseeansseeensseeenssaeensseennssaesnsseesnsaeesnsneennseeennses 42

Rec 03 Perform an impact assessment prior to any legislative or regulatory change............... 47

Comment: An impact assessment on legislation or a new regulation should make it
possible to measure the positive or negative effect on the judicial and social
environment in society. Such an assessment should intervene very much upstream
of a vote or implementation of a law so that the legislator can be clear on the
consequences of the legislation planned. ...........cccvevviiiiiiiieiiii e 47

Rec 04 Endow or reinforce the courts with means of communication, an information
system and the implementation of a network of judges, non-judge staff and officers of
ERE COUTL. oottt e et e st e et e esaeesabe e seeenbeesseessseenseesnseenseesnseenseennseans 50

Comment: The information system is the Achilles heel of most judicial systems in
the beneficiary countries. The justice sector suffers from being behind
technologically in many countries, which contributes in part to the accumulation of
delays in handling cases and also to the breakdown in sharing information among
the various StakEhOIAETS. .........ooiiiiiiiiie et 50

Rec 05 Set up on-line payment of fines and legal COStS. .......cceeiieiiieriiiiiiiiieiieieeeeeeee 53

Comment: Installing on-line payment ensures confidentiality for users and
accelerates payment. Reduced handling compared to other forms of payment is an
important factor in reducing the handling charge on each payment and also adds
EETICICIICY . .ttt ettt et e s e ettt e et eetb e et e e abeenbeeenbeebeeeabeenbeenes 53

Rec 06 Set up an appeal fIlter. ......c.eeeeviiieiiicce e e 55

Comment: The right to appeal is often manipulated by quibbling litigants to draw
out the case, or to hold back the outcome of proceedings by “using” the adversary.
Always recognising the right of all litigants to appeal, implementing an appeal
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filtering policy can be used to combat this annoying practice. An appeal for purely
delaying tactics should be isolated by a filtering mechanism, helping to relieve the
courts dealing With apPeals. ........ccoviiiiiiiiiiiii e 55

Rec 07 Make paper and/or electronic forms available for initiating proceedings. ................... 58

Comment: Lodging the application is one of the crucial steps in the process in
which simplification will make for greater efficiency. Standardising applications
by using forms, either on paper or electronically, is an effective means of
optimising this stage of the procedure, by better identifying the parties and their
applications, and facilitating in one step the work of the judges and non-judge staff.
Implementing this should be accompanied in the courts by support provided to
litigants and their representatives in implementing this standardisation...........c..ccccceceenueeee. 58

Rec 08 Encourage payments via banking circuits in paying for lodging the application
WIEH the COUTT. Lottt ettt ettt et sbe e b e e e 61

Comment: The current prevalence of payment in cash is time and energy
consuming because of the different checks this form of payment requires. Handling
bank notes means a variety of risks for staff responsible for this. To ensure better
traceability of payments as well as faster handling, while at the same time reducing
the risks associated with the handling of cash, the beneficiary countries should
encourage payment exclusively via banking circuits — bank transfers. In the
medium term cash payments to pay legal charges should disappear. ..........ccceeeveercrveennenn. 61

Rec 09 Move towards the objective of immediately delivering judicial decisions,
reinforcing the capacities of officers of the court and outsourcing when certain
SEIVICES AI€ NEEAEGM. ....veruiiniiiiiiiieieeie ettt ettt sttt ettt et et e b e 63

Comment: There is often an abnormally long delay in receiving the judicial
decision after the court has passed it. To shorten these delays, and therefore
simplify the delivery of the decision to parties, the classical solution would be to
reinforce the capacity of the clerks of court. However, certain work, such as typing
out the decision, could be outsourced, which would help to respond to ‘peaks’ of
work or a lack of internal resources in courts. The cost of this outsourcing would be
included in the 16Zal COSS. ....iiiiiiiiiiiiiiiecieee et ae e eee 63

Rec 10 Install a simple, exclusive procedure for settling small civil and commercial
claims With @ capped VAIUC. .......cooviiiiiiiiieiecee ettt e en 66

Comment: Small civil and commercial claims below a fixed amount in value to be
established by the beneficiary countries, but which it would be preferable to
harmonise, should be dealt with in the framework of a simple, standardised, rapid
procedure, exclusive from all other procedures, and where representation by a
lawyer will be optional. In this way, simplifying and standardising the way in which
this type of litigation is dealt with, will help unclog the courts of common law and
accelerate JudiCial dECISIONS. ......eeueiiiietieeiieie ettt et st ettt e e e 66

Rec 11 Accompany all new procedures or adaptations of existing procedures with
communication to litigants and professionals in the sector, and where needed, provide
examples and forms as well as assistance adapted by all appropriate means................ccccuu.... 66

Comment : If information on procedural reforms is recognised to be lacking for
litigants and the stakeholders in the judiciary, then such changes will not always be
understood. It is a good idea for any reform in procedure to be preceded by
measures to accompany the changes before they come into force. Moreover
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information and awareness campaigns for litigants and professionals should be an
opportunity to promote appropriate examples and forms, as well as information

adapted for all professionals directly involved in the SECtOr. ..........cccevviviiriinienieniennn

Rec 12 Institute appeal filtering against judicial decisions on small claims.........................

Comment: Small claims are the prototype of cases in which an appeal should be
filtered beforehand because of the small value of this type of case, the need for

rapid justice and the need to unclog the courts overloaded with appeals. ........................

Rec 13 Set up an order for payment procedure in countries that do not have one for

handling uncontested small pecuniary Claims...........ccoecveriiirieriiienienieee e

Comment: Unpaid and uncontested pecuniary claims should be handled using one
of the two orders for payment models existing in Europe. Claimants — particularly
of repetitive or consumer claims — should be able to use a very standardised — even
mechanical — order for payment procedure that is simple, with a guaranteed

payment deadline and low-cost, remembering legal representation is optional. ..............

Rec 14 Encourage the principle of provisional enforcement of the law attached to the

judicial decision passed by the courts dealing with labour disputes..........cccceecveeeeveercnnennee.

Comment: Bearing in mind the maintenance nature of the claim of the employee
and the fact that he is most often at the origin of the case, it seems right to confer
provisional enforceability by operation of the law to the judicial decision. However,
the judge should have leeway and be able to decide otherwise. Thanks to such a
simplifying measure, time delaying appeals should be considerably reduced and
claimants — most often the employees — should recover the amount of the sentence

MOTE QUICKLY . ...eiiiiiiiiieiee et ettt et e e esbee e

Rec 15 Implement and/or develop forms for lodging the claim with the court in family
dispute and personal status cases, as well as measures for assistance in filling out the

form and/or drafting the Claim. ..........ccoieiiiieiie e

Comment: Family and personal status disputes have a large emotional component
that should not hide the need for standardisation, particularly in first bringing the
case to the court. To this end, introducing forms would help quickly and simply to
establish a framework for claims (divorce, child custody, maintenance allowance,
etc.) in this way facilitating the work of the judge. Assistance with filling in forms
and/or wording the claim could also be proposed by the courts and by lawyers

within the framework of free legal consultations............ccccoeviieeiiiiiiiiiiniiiee

Rec 16 Limit the number and time of written pleadings and exchanges between the

parties and/or their TEPrESENTALIVE. ......c.uiiiuierieeiieiie ettt ettt e e e

Comment: The multiplication of conclusions and exchanges with the other party is
sometimes used as a delaying tactic. Even without this tactic, it would be preferable
to create a better framework for exchanges between the parties and their
representatives. That should be done in number, but also in time, so that the parties
and their representatives do not use the passage of time to hinder the future judicial

QECISIONN. ettt e e e et e e e e e e e e e e et e e aee e e e e e e e e aaeeeeeeeeeae e aaaaaeeeeeeaaneaaaaeeaaaenes

Rec 17 Confer automatic provisional enforcement to the judicial decisions on the vital

needs of one of the parties or the children .............coocooiiiiiiiiiii e,

Comment: Following a divorce finances are often unstable, and the judicial
decision that grants maintenance to one of the spouses and to the children of the

....68

.13

....80

...83
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couple should benefit from an automatic provisional enforcement. In fact, it is
essential that the maintenance needs of one of these parties and/or the children
should be ensured immediately. Furthermore, exercising the right to appeal should
not paralyse the payment of the maintenance allowance. ...........ccccceevvieeriieecieeseieeeeeeee, 84

Rec 18 Invite the beneficiary countries to join the international community by signing
and ratifying the Hague conventions on child protection and relations between
SPOUSES. .eeetteenureeeuteesuteesuteesateeeeataeeaaseeesasaeesateeeansaeessbae e sbeeenseeennbeeensbeeeataeeennbeeeanaeeenbeeeenbeeenanes 86

Comment: The increase in mixed marriages between nationals and non-nationals
leads to a complex dispute. The specific instruments to provide protection,
developed by the Hague Conference on Private International Law are used by many
countries and are a reference. The situation in the beneficiary countries concerning
child protection and relations between spouses is not satisfactory. The countries
should become aware of the delay and to find suitable solutions, namely by joining
the Hague Conference by signing and ratifying conventions on the protection of
children and relations BEtWEEN SPOUSES. ......eerveeeiieriieriieiieeieeiteseeeieeeteetee e e seesaeenbee e 86

Rec 19 For small criminal offences in mass litigation, encourage the mechanism in
which the finding has the value of a pecuniary sanction, unless challenged before the
[o70) 101 0T <) 01 1016 £SO SRRS 88

Comment: Small criminal offences account for a large number of cases, based on
facts the veracity of which is established by a person on oath by means of a police
report or by video recording, and for which the sanction is low on the scale of
sentences (fines). To simplify dealing with these repetitive cases, the report on the
offence and the sanction itself should be associated in the most automatic way
possible. The violation becomes sanction. The protection of the rights of the litigant
is guaranteed in opening an eventual report quickly, before a judge, as soon as he
becomes aware of the offence and the associated sanction..............ccoeceeveiiiiiiieniiiniennienn, 88

Rec 20 Install the means for video-conferencing in all courts, giving priority to the
criminal courts and places Of dEtENtION. ........cc.eeeiieriiiriieiiecie et ens 89

Comment: Delays in court proceedings are often due to difficulties the court has in
hearing litigants and/or witnesses. Distances separating some of them make travel
costly. Transferring individuals in detention involves the risk of escape and
mobilises considerable and costly resources. Technical solutions can overcome
these obstacles in allowing the court to address litigants and witnesses remotely
using both image and sound, but also written forms.............ccceevvieriieiiienieiiiieie e, 89

Rec 21 Encourage immediate payment of the criminal conviction, if need be by
reducing the amount owed on immediate PAYMENL. ........cccceevueeriieiiierieeieeiie e e 91

Comment: Criminal convictions suffer payment delays because recovery often
comes late — the convicted party having become insolvent or having disappeared.
To correct this situation and improve the recovery rate, immediate payment should
be encouraged at the time the judicial decision is passed. For the convicted party to
show an interest in paying immediately there must be an incentive that could be a
partial discount on the debt against direct payment. Such an incentive could be a
reduction of 10 to 20% of the sum of the cash conviction............cccceeviiiiieiiieiinniicie, 91

Rec 22 Establish and impose initial and on-going mandatory training for ADR
PTOTESSIONALS ...ttt ettt et e st et e st e e bt e s aeeenbeesateenbeesnneenseas 99
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Comment: Professionals providing ADRs do not benefit from any initial training at
a satisfactory level and they get no on-going training. In a judicial environment
marked by instability due to ever increasing texts that are often amended, lack of
training hinders the promotion of ADR among litigants. For ADR to present a
credible alternative to the court, and to contribute in simplifying the process,
professionals responsible for implementing ADR must benefit from a high level of
initial training and regular and mandatory on-going training. ............cceeceeeveeerveeneenieeneene. 99

Rec 23 Permit on certain conditions the provisional enforcement of the judicial
ECISION. ...ttt b et et b et eb e bt et e eb e e st e et e eaeesae et e estesbeenesaten 113

Comment: Provisional enforcement of the judicial decision is an instrument of
judicial policy that serves in combatting insolvency on the one hand, and abusive
and dilatory appeals on the other hand. The principle of provisional enforcement
should be defined by law and applied by the judge, who may grant it or not if he
thinks, for example, there are risks the debtor will become insolvent or disappear. .......... 113

Rec 24 Set up a civil and commercial enforcement record. ...........cccoeveeviieriieniieenieniieieene 114

Comment: When there is no such record, a debtor can be the object of several
procedures for civil and commercial enforcement on account of several claimants.
The multiplication of these measures gives rise to costs that increase the amount
owed by the debtor without doing anything to serve the interests of his creditor. A
record of enforcements would ensure more streamlined pursuit, better recovery of
the debtor’s payment and a fairer balance between claimants. Such a record could
also have a preventative effect in being able to control the debtor’s solvency,
particularly in granting bank 10ans. ...........cccieriieiiiiniiieiiee e 115

Rec 25 Invite the countries that have not signed and ratified the Hague Convention of
15 NOVEemMbEr 1965 0 dO SO0. .c..eiiiriiiiiiieiieeee ettt sttt s 119

Comment: When the party to a case is domiciled or resident abroad, information to
this part becomes more complex, sometimes even random, and most often takes a
long time. The use of a widely used international instrument that has already been
put to the test, is required immediately so that means of transferring information
can be simplified and MAade SECUTE...........cccueriiiiiieiieieee et 119
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Council of Europe — CEPEJ

Recommendations

r Recommendation (2005) 12 containing an application form for legal aid abroad for use under the European Agreement on the transmission of
applications for legal aid (CETS No. 082) and its Additional Protocol (CETS No. 178)

r Recommendation (81) 7 on measures facilitating access to justice

¥ Recommendation (84) & on the principle of civil procedure designed to improve the functioning of justice

F Recommendation (86) 12 concermning measures to prevent and reduce the excessive workload in the courts
» Recommendation (87) 18 concerning the simplification of criminal justice

» Recommendation (93) 1 on effective access to the law and to justice for the very poor

» Recommendation (95) 5 concerning the introduction and improvement of the functioning of appeal systems and procedures in civil and
commercial cases

¥ Recommendation (85) 12 on the management of criminal justice

F Recommendation (98) 1 on family mediation

F Recommendation (99) 19 conceming mediation in penal matters

F Recommendation (2000) 19 on the role of public prosecution in the criminal justice system

¥ Recommendation (2000) 21 on the freedom of exercise of the profession of lawyer

r Recommendation (2001]) 2 concerning the design and re-design of court systems and legal information systems in a cost-effective manner
F Recommendation (2001) 3 on the delivery of court and other legal services to the citizen through the use of new technologies

» Recommendation (2001 9 on alternatives to litigation between administrative authorities and private parties

» Recommendation (2002) 10 on mediation in civil matters

F Recommendation (2003) 14 on the interoperability of information systems in the justice sector

F Recommendation (2003) 15 on archiving of electronic documents in the legal sector

r Recommendation (2003) 16 on the execution of administrative and judicial decisions in the field of administrative law

» Recommendation (2003) 17 on enforcement

» Recommendation (2005) 12 containing an application form for legal aid abroad for use under the European Agreement on the transmission of
applications for legal aid (CETS No. 082) and its Additional Protocol (CETS No. 178)

r Recommendation (2010]12 on judges: independence, efficiency and responsibilities

Websites

Institutional Websites

Council of Europe http://www.coe.int/web/coe-portal
European Commission for the efficiency of justice - CEPEJ

http://www.coe.int/t/dghl/cooperation/cepej/default en.asp
EUR-LEX http://eur-lex.europa.cu/en/index.htm
EUROPA

http://europa.eu/legislation_summaries/justice_freedom_security/index_en.ht

m

Project Websites

EuroMed Justice 11 http://www.euromed-justiceii.eu/en/home/
FuroMed Justice 111 http://www.euromed-justice.eu/en/home
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Web Sites or Web pages — Partner countries

Algeria
‘ Ministry of Justice ‘ www.mjustice.dz
Egypt
Government WWW.CC.Z0V.eg
Ministry of Justice | www.moj.gov.eg
(only in Arabic)
Statistics WWW.capmas.gov.eg
Israel
Supreme Court— | www.court.gov.il
Judicial Authority
Lawyers www.israelbar.org.il
Central Enforcement | www.eca.gov.il
Authority
Legal Database
WWW.Nevo.co.il/
. . . i . ..
Population register apibagenil
Land register
http://ecom.gov.il/Counter/alternative/tabuNesach/Homepage.a
spx?counter=10&catalog=1&category=tabuNesach&language=
Liquidations he - gratuit
Pledge register http://apot justice.gov.il/poshtim/General/Main/Main.aspx
) https://nesach.justice.gov.il/mashkonot/forms/fMashIndex1.asp
Inheritance X
http://147.237.72.63/RashamY erusha/General/wfrmMain.aspx
Trademarks and | Base de données des marques déposées :
patents http://www.trademarks.justice.gov.il/TradeMarksWebSiteUI/Tr
ademarksSearch/TrademarksSearch.aspx
Base de données des brevets:
http://www.ilpatsearch.justice.gov.il/UI/MainPage.aspx
Arbitration www.borerut.com/
Mediation Centres (en Hébrew):
www.sulcha.co.il/Content/MedCenters.asp
Mediations  Training | (en Hébreu):
Centres www.sulcha.co.il/Content/StudyCenters.asp
Mediators www.megashrey-israel.org.il/
Training center for | University:
arbitrators and http://www 1 .biu.ac.il/indexE.php?id=8275&pt=1&pid=6382&1
diat evel=3&cPath=6382,8275
mediators Mediation training center:
http://www.sulcha.co.il/Content/CoursesProfileEn.asp?id=11
Jordan
Government www.dos.gov.jo
www.gbd.gov.jo
. . . . .- ..
Ministry of Justice —w qu ovle
High Judicial Council
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Lawyers www.jba.org.jo
Legal www.lob.gov.jo
Notification  service | www.aramex.com
(private)
Lebanon
Statistics www.cas.gov.lb
WWW.UNrwa.org
Lawyers www.bba.org.Ib
www.nlbar.org.lb
Arbitrators www.ccib.org.lb
Translators www.sworntranslator.org
Experts www.synexperts.com
Certified Public | www.lacpa.org.lb
Accountants
Legal www.legallaw.ul.edu.lb
Blog Tcharre Court http://bcharrecourt.blogspot.com/
Libya
Morocco
Ministry of Justice Www.justice.gov.ma
Ministry of Justice | www.justice.gov.ma/FR/Legislation/TextesJuridiques.aspx
(texts)
Legal http://adala.justice.gov.ma/FR/Home.aspx
Palestine
‘ Justice ‘ WWW.courts.gov.ps
Syria
Tunisia
Government www.iort.gov.tn
Ministry of Justice Www.e-Justice.n . .
.. http://www.defense.tn/fr/index.php?option=com content&task
Ministry of Defense | — .- o~ — -
.. .. =view&id=64
(military justice)
Statistics WWW.ins.tn
Arbitrators Www.ccat.org.tn
Legal www.iort.gov.tn
WWW.jurisitetunisie.com
www.cnudst.rnrt.tn
Other Websites

European Network of Councils for the Judiciary (ENCJ)
http://www.encj.eu/

World Bank

http://www.worldbank.org/
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The information contained in this Research Report is based on the information which has
been provided by the experts and representatives of the concerned beneficiary countries in the
framework of the work carried out under the Euromed Justice III Project. The Consortium
implementing the project cannot be held responsible for its accuracy, actuality or
exhaustiveness, nor can it be made liable for any errors or omissions contained in this report.
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